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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9495. 


WJR, THE GOODWILL STATION, INC., Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

SOUTHEASTERN BROADCASTING COMPANY, 

lntervenor. 


Appeal from the Federal Communications Commission. 


BRIEF OF APPELLANT 


I. 

JURISDICTIONAL STATEMENT 

This is an appeal from a Decision of the Federal Com¬ 
munications Commission granting application of Hugh I. 
W'ebb, J. Kelley Robinson, and J. S. Robinson, doing busi¬ 
ness as Southeastern Broadcasting Company intervenor 
herein. Said Decision was dated December 5, 1946, and 
was reaffirmed on February 20, 1946, when a Petition for 
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Reconsideration and Hearing filed by appellant was denied. 
The Notice of Appeal was filed February 28, 1947. Ap¬ 
pellant, as a person aggrieved and whose interests are ad¬ 
versely affected invokes the jurisdiction of this Court under 
Section 402(b)(2) of the Communications Act of 1934. 

n. 

STATEMENT OF CASE 

Appellant is the licensee of WJR, a 50 kw. station at 
Detroit, Michigan. WJR is licensed by the Commission to 
operate with power of 50 kw., unlimited time, as a Class 
IA Clear Channel station as defined in Sections 3.22 and 
3.25 of the Commission’s Rules with a frequency assign¬ 
ment of 760 kc. 

On June 13, 1936, appellant filed with the Commission 
its application to increase its power from 50 to 500 kw. 
power but the application was dismissed without prejudice 
on June 16, 1942, pursuant to the Commission’s wartime 
policy against the granting of applications requiring the 
use of additional materials. (Notice of Appeal; Joint Ap¬ 
pendix p. 4) 

By order of February 20, 1945, the Commission initiated 
the so-called Clear Channel proceeding in Docket No. 6741 
(Joint Appendix pp. 9-11). Several issues therein, includ¬ 
ing issues Nos. 4, 5 and S relate to the permissive power 
and service area of Clear Channel stations. Appellant is 
a party to this proceeding (Joint Appendix p. 11). Hear¬ 
ings therein have been started but have not been con- 
1 eluded and parties have not, of course, submitted proposed 
findings of facts and conclusions of law as provided in Sec. 

1 1.231 (d) (Now Sec. 1.849) of the Commission’s Rules nor 
has the Commission issued any proposed decision as pro¬ 
vided in Sec. 1.231 (f) (Now Sec. 1.851) of said Rules. 

By Public Notice dated February 5, 1946, the Commis- 
f sion announced its policy to the effect that applications 
requesting power in excess of 50 kw. could not be filed until 



3 


the conclusion of the Clear Channel proceeding and the 
subsequent modification, if any, of the Commission’s Rules 
and Regulations (Joint Appendix pp. 14-16). Thus, ap¬ 
pellant is prohibited, because of the Clear Channel pro¬ 
ceeding, from physically re-submitting a formal applica¬ 
tion for power in excess of 50 kw. Appellant intends, if 
and as soon as higher power is authorized, to operate on 
750 kw- (or, if a maximum less than 750 kw. is prescribed, 
then for the maximum). 

Notwithstanding that hearings in the Clear Channel pro¬ 
ceeding had not been concluded and that parties had not 
been given an opportunity to submit proposed findings and 
exceptions, if any, to a proposed decision, or otherwise to 
be heard with respect to the issues, the Commission on 
June 21, 1946, announced a decision of granting “on their 
individual merits” any application for new stations operat¬ 
ing on IA channels (the type on which WJR operates) 
where the proposed station is 750 miles or less from the 
dominant IA stations using a non-directional antenna on 
the frequency requested; (WJR being such a dominant IA 
station). By the same action, the Commission decided that 
it would not grant such applications if the proposed station 
were more than 750 miles away. This decision was made 
without any statement of facts or grounds justifying the 
adoption of the decision, or for making a distinction be¬ 
tween daytime stations located less, and daytime stations 
located more, than 750 miles from the dominant station. 
Nor was there any explanation as to what “indvidual 
merits” would warrant daytime duplication on IA chan¬ 
nels. (Joint Appendix pp. 16-17). 

On October 23, 1946, Southeastern Broadcasting, Inc. 
filed its application (amending a pending application) for 
a construction permit to erect a new standard broadcast 
station to operate on 760 kc. (the same frquency used by 
appellant) with 500 watts power, daytime only, at Clanton, 
Alabama (Joint Appendix p. 18) which is about 700 air¬ 
line miles from Detroit where appellant operates. 
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1 Until August 22, 1946, no station in the continental 
United States other than appellant was authorized to 
operate on 760 kc. either day or night. On that date the 
Commission authorized the construction of a new station 
at Tarboro, North Carolina on appellant’s frequency and 
that grant is the subject of an appeal now pending before 
this Court (No. 9464)- The decision of December 5, 1946, 
complained of herein is the second of two such authori¬ 
zations for operation on the frequency used by appellant. 

On December 5, 1946, the Commission, in pursuance of 
its June 21,1946 decision, granted the application of South¬ 
eastern Broadcasting Company, Inc. (subject to a condition 
hot material to questions presented herein). This action 
was taken by the Commission without hearing and without 
prior notice of its intended action to appellant. 

On December 26, 1946, and within the twenty-day period 
prescribed by Section 405 of the Communications Act of 
1934, appellant filed with the Commission a Petition for 
Reconsideration and Hearing. In this petition appellant 
requested that the Commission reconsider its action of 
December 5, 1946; that the application be designated for 
hearing; and that appellant be made a party to the hearing. 
In the alternative, it was requested that the Commission’s 
action on the Southeastern application be withheld pend¬ 
ing final decision in the Clear Channel proceeding. The 
petition, which was accompanied by an affidavit of a qual¬ 
ified radio engineer, alleged that the operation of the pro¬ 
posed Clanton station would cause objectionable interfer¬ 
ence within the present interference-free service area of 
appellant’s station extending well within its 100 micro¬ 
volt per meter contour in violation of the Commission’s 
Existing Rules and Standards; that such interference would 
adversely affect the interest of petitioner and would be 
contrary to the public interest; that the grant was in effect 
a modification of appellant’s license without a hearing be¬ 
cause it would cause substantial interference to the service 
area of appellant protected under the Commission’s Rules 
and Standards; that the Clanton application should not 
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have been granted while the Clear Channel hearings were 
in progress and the issues therein undecided; that the 
Clear Channel proceeding is being held to determine, a- 
mong other things, whether WJR, a Class IA Clear Cha¬ 
nel station, should be permitted to operate with power 
in excess of 50 kw. and whether the present service of WJR 
should be increased and improved both as to signal 
strength and area covered; and that the granting of the 
Clanton application renders difficult, if not impossible, the 
proper determination of the issues in the Clear Channel 
proceeding (Joint Appendix p. 23-27). 

The Engineering Affidavit attached to the appellant’s 
petition showed in detail the extent of the interference to 
the areas served by appellant with a signal of 100 micro¬ 
volt per meter or better. In addition the affidavit showed 
that interference would be caused to the itermittent serv¬ 
ice furnished by appellant in Northern Michigan with a 
signal of less than 100 microvolt per meter. This service 
is furnished in a low noise level area where appellant’s 
service is the best service available and where, according 
to the Commission’s own exhibit in the Clear Channel pro¬ 
ceeding (Joint Appendix pp- 28-29), WJR is the most 
listened to of all broadcast stations. 

On October 8,1946, the Clear Channel Broadcasting Serv¬ 
ice, a group of clear channel station licensees, of which 
WJR is a member, filed with the Commission a general pe¬ 
tition for Reconsideration of the announced policy of June 
21, 1946, of granting “on their individual merits” appli¬ 
cations for co-channel assignments on clear channel fre¬ 
quencies where the proposed station is located less than 
750 miles away for the reason that such grants would make 
more difficult the decision of the pending issues in the 
Clear Channel proceeding (Joint Appendix pp. 18-21). 
On January 2, 1947, The Commission denied this general 
petition. 

On January 3, 1947, Southeastern Broadcasting Com¬ 
pany, Inc., filed an opposition to appellant’s Petition for 
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Reconsideration and Hearing on the Clanton application 
(Joint Appendix pp. 30-34) and, on February *20, 1947, the 
Commission adopted a decision and order denying appel¬ 
lant’s petition. 

The Commission, in its denial, stated that the same 
questions involved herein had been considered in its de¬ 
cision of the same date denying a petition of Courier- 
Journal and Louisville Times, Inc., for rehearing on an 
application of Oklahoma Agricultural and Mechanical 
College and such considerations applied to the instant 
case; that the grant did not affect any interest of appel¬ 
lant’s which was entitled to protection under the Commis¬ 
sion’s Rules and hence appellant was not adversely 
affected; that appellant failed to set forth any facts show¬ 
ing the grant to be contrary to public interest; and that 
the Commission was able to find that a grant of South¬ 
eastern’s application would serve public interest (Joint 
Appendix pp. 38-40). In the Courier-Journal decision, to 
which the Commission referred for its decision in this 
case, it was held that the Rules and Standards of the Com¬ 
mission do not protect a Class IA Clear Channel station 
from sky-wave interference during the day (Joint Appen¬ 
dix pp. 40-43). Presumably, although it did not say so, 
the Commission’s decision complained of herein is based 
upon the assumption that the interference which would 
be caused by Clanton to appellant w T ould be from sky-wave 
signals. 

m. 

STATUTES, TREATIES, REGULATIONS AND 
RULES INVOLVED 

The revelant parts of statutes, treaties, regulations and 
rules involved here are printed as a supplement to this 
brief, being pages 24 to 27. 
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IV. 

STATEMENT OF POINTS 

1. The Commission’s order granting the Clanton ap¬ 
plication is void because, in violation of the Communica¬ 
tions Act and of the Fifth Amendment to the Constitution 
of the United States, the Commission denied appellant any 
opportunity for hearing. 

2. The order appealed from is the result of arbitrary 
and capricious action. Such action has prevented appel¬ 
lant from asserting its rights and using its remedies. 

3. The result reached is violative of Section 303 (f), 309 
ta), and 312 (b) of the Act. 

4. The action taken on the Clanton application is viola¬ 
tive of Section 307 (b) of the Act. 

5. The action taken on the Clanton application is a pre¬ 
determination of certain of the issues in the pending Clear 
Channel proceeding contrary to Sec. 1.231 (now Sec. 1.841 
to 1.858) of the Commission’s Rules of Practice and Pro¬ 
cedure. 

6. The Commission erred in denying appellant’s Peti¬ 
tion for Rehearing. 

V. 

SUMMARY OF ARGUMENT 

Appellant contends that both the result reached and the 
methods used by the Commission in reaching that result 
were erroneous. The improper result was made possible 
by the improper methods. 


1 . 

Appellant, as a licensee under the Act, had a substantial 
and appealable interest in any action taken upon the Clan¬ 
ton application because a grant thereof would cause sub¬ 
stantial and destructive interference to appellant’s inter¬ 
ference-free service area. After a grant thereof by the 




8 


Commission, appellant filed a Petition for Rehearing under 
Sec. 405 of the Act which was denied upon the theory that 
the Commission’s Rules and Standards permit any and all 
interference, no matter how destructive, that is caused by 
so-called daytime sky-wave signals. The refusal of the 
Commission to allow appellant an opportunity at a hearing 
to show the nature and effect of such interference involved 
an erroneous interpretation of its own Rules and Stan¬ 
dards: a misconception of the Commission’s power and 
authority under the Act, particularly Sec. 303 (f) which 
gives the Commission a mandate to prevent interference; 
and a violation of the due process clause of the Fifth 
Amendment to the Constitution of the United States. 

Moreover, appellant as a party to a formal proceeding 
(the Clear Channel proceeding) then and now pending be¬ 
fore the Commission to determine appellant’s permissive 
power and service area, had a substantial and appealable 
interest in any action taken upon the Clanton application 
because of a grant thereof on the same frequency assigned 
to appellant would not only cause substantial and destruc¬ 
tive interference to appellant’s existing interference-free 
service area but would adversely prejudice appellant’s 
pending request for increased power and improved service 
being heard in the pending proceeding. Appellant’s Pe¬ 
tition for Rehearing in this regard was denied by the Com¬ 
mission upon the theory that it “will not operate as a bar” 
to any increase power. But this theory ignores the prac¬ 
tical effect of such grants which will in fact bar or make 
extremely difficult any such increase in power. The Com¬ 
mission’s action in granting the Clanton application while 
such proceedings were still pending also involved a viola¬ 
tion of the Commission’s own procedural rules governing 
the conduct of hearings; a misconception of the Commis¬ 
sion’s power and authority under the Act; and a violation 
of the Fifth Amendment to the Constitution of the United 
States. 
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2 . 

The Decision and Order appealed from was the result 
of arbitrary’ and capricious action for the further reason 
that it sprang directly from an earlier action of the Com¬ 
mission which was itself arbitrary and capricious. Such 
earlier action was a decision in the then and now pending 
Clear Channel proceeding to grant nearby stations and 
refuse to grant distant stations on channels such as that 
licensed to appellant. Although appellant was a party to 
that proceeding, the decision was made as a final one with¬ 
out any opportunity for appellant or other parties thereto 
to file proposed findings or to make exceptions to a pro¬ 
posed decision as provided in Sec. 1.231 of the Commis¬ 
sion’s Rules (Now Sec. 1.841 through 1.858). Appellant 
and other parties thereto, through the Clear Channel Broad¬ 
casting Service, filed a Petition for a Rehearing on such 
earlier decision but that petition was denied. The later 
Decision and Order appealed from herein was made in pur¬ 
suance of the earlier decision and both decisions were 
made in violation of the aforesaid rules. 


3 . 

The Commission was without power to grant the Clanton 
application without a hearing as provided in Sec. 312 (b) 
and Sec. 303 (f) of the Act. This action involved a sub¬ 
stantial change in appellant’s licensed facility and was in 
substance a modification of appellant’s license within the 
meaning of Sec. 312 (b) and a change in appellant’s licensed 
facility within the meaning of Sec. 303 (f). True, no literal 
change was made in appellant’s license but those two sec¬ 
tions of the Act govern more than such formalities. They 
require a hearing when in substance, as here, a licensee’s 
facility is changed. 

4 . 

The Commission was also without power to grant the 
Clanton application without a hearing as provided in Sec. 
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309 (a) of the Act. There was and now is pending a formal 
proceeding before the Commission to determine whether 
greatly increased power and improved service should be 
granted to appellant on the same frequency for which the 
Clanton application was tiled. By granting the Clanton 
application, the Commission has either denied appellant’s 
pending claim to such improved facility or greatly pre¬ 
judiced such claim and, under either view, Sec. 309 (a) 
provides that appellant is entitled to a hearing. Aside from 
the aforementioned pending proceeding, the Commission 
is without power to grant any application for facilities 
which will cause substantial interference to an existing 
station without affording such existing station an oppor- 

tunitv to be heard. 

•> 

5 . 

By denying appellant's Petition for Rehearing, the 
Commission reaffirmed all errors previously made. In such 
Petition, the Commission was urged to give appellant the 
administrative relief to which it -was entitled. The Com¬ 
mission denied the petition notwithstanding the Clear in¬ 
tention of Congress as expressed in Sec. 405 of the Act 
that such relief should be granted. The denial was erron¬ 
eous and the last in a series of events which made the order 
entirely void as a denial of due process. 

VL 

ARGUMENT 

A. The Decision and Order Appealed from Is the Result 
of Arbitrary and Capricious Action 

The decision and order appealed from have their roots 
in an earlier action taken by the Commission on June 21, 
1946, in the Clear Channel case which Tvas arbitrary and 
capricious in itself. For that reason attention is directed 
first to such earlier action. 

On February 20,1945, the Commission ordered a hearing 
concerning Clear Channel stations in Docket No. 6741 to 
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determine, among other things, the permissive power and 
service area of such stations (Joint Appendix pp. 9-11). 
Appellant, a Class IA Clear Channel station, became a 
party thereto. The proceedings therein are still pending. 
Notwithstanding the pendency of the proceeding, the Com¬ 
mission on June 21,1946, issued a notice of a decision it had 
made wherebv it would consider on “their individual 

V 

merits” daytime stations on IA channels if they were to be 
7.30 miles or loss from a IA station using a non-directional 
antenna but would not consider and grant such application 
if the station were more than 750 miles away. (Joint Ap¬ 
pendix pp. 16-1S) 

This action, whether or not it be considered a decision in 
whole or in part upon the issues then pending in the Clear 
Channel proceeding, was a decision which seriously pre¬ 
judiced appellant’s interest therein and which in effect 
amended the Commission’s rules governing daytime dupli¬ 
cation of Class IA frequencies—all without a hearing. 
The decision, in its full impact, said to prospective appli¬ 
cants desiring to operate on IA channels, “You cannot 
operate a station on a IA channel far enough away where 
little or no interference would be caused to an existing 
station on the same channel—you must operate within 
750 miles of it where there will be sure to be substantial 
interference caused thereby.” The floodgates were opened 
by this decision. It amended the Commission’s existing 
Rules and Standards which, until then, had provided that 
such stations had to be a certain minimum distance away 
from the existing station. (See Table VI in the Standards, 
Supplement p. 27). However, no proposed decision was 
issued; no opportunity was given to appellant or other 
parties to file proposed findings; and no statement of the 
reasons or facts upon which the Commission relied was 
issued. Nothing, for example, has been issued by the 
Commission to indicate why it made a distinction between 
daytime stations located less, and daytime stations located 
more, thn 750 mlies from the dominant station. The re- 
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quiroment of a fair “hearing’’ and all that that term im¬ 
plies has not been met (Morgan v. United States , 298 U. S. 
468, 480-481; Morgan v. United States , 304 U. S. 1, 19-20). 

Sections 1.231 (a) through 1.231 (j) of the Commission’s 
Rules (now Sections 1.841 through 1.858) set forth the pro¬ 
cedure for the Commission to follow in conducting hear¬ 
ings. Among other things, there are provisions for a pro¬ 
posed decision prior to a final one and opportunity for the 
submission of exceptions to such proposed decision. None 
of these were followed in making this decision and no rea¬ 
son or justification appears for this violation of its own 
rules. 

It was in pursuance of this decision erroneously made 
and erroneously arrived at that the Commission granted 
the Clanton application without a hearing for a new station 
on appellant’s channel within a distance of less than 750 
miles from appellant. Previously, the Commission granted 
a Similar application for Tarboro, North Carolina which 
is the subject of a pending appeal in this Court (No. 9464). 

In its denial of the appellant’s petition for Rehearing 
the Commission relied chiefly on certain provisions in its 
Standards of Good Engineering Practice which, as will be 
shown, do not have the effect attributed to them by the 
Commission. More important than that, perhaps, is that 
the Commission fails to consider other provisions of the 
Standards which control the situation. Simply stated, the 
position of the Commission is that, a Class IA station is 
normally protected daytime against groundwave inter¬ 
ference only and the interfering signals from the Clanton 
station would be sky-wave and not groundwave and the 
appellant therefore is not entitled to a hearing (Joint 
appendix pp. 41-43). But as will be shown, the Commis¬ 
sion cannot reasonably conclude from its Rules or Stand¬ 
ards that appellant is not entitled to protection from sky- 
wave interference. 

The rules of the Commission relating to interference 
must be interpreted in the light of Section 303 (f) of the 
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Act which gives the Commission a mandate to “make such 
regulations not inconsistent with law as it may deem neces¬ 
sary to prevent interference between stations.” Without 
going into the legislative history of the Act it will be con¬ 
ceded that one of the main purposes of the creation of the 
Commission and its predecessor agencies was to eliminate 
and prevent chaos resulting from interference between 
broadcast stations. It is, therefore, one of the prime duties 
of the Commission to prevent interference by whatever 
regulation or rules may be necessary to bring about such 
prevention. Congress has left to the discretion of the 
Commission as to what regulations or rules may be neces¬ 
sary to accomplish this purpose but it has not left to the 
discretion of the Commission the matter of whether or not 
interference shall be prevented. It is mandatory that in¬ 
terference be prevented and if the Commission’s Rules and 
Standards governing daytime sky-wave interference can 
reasonably be interpreted as prohibiting such, then that 
interpretation should govern—otherwise the Congressional 
mandate will be defeated. 

Congress in Sec. 303 (f), or elsewhere, did not distinguish 
between groundwave and sky-wave interference. Clearly, 
the Act intended to outlaw any interference whereby one 
broadcast station could prevent another operating in the 
public interest from being heard by a substantial group of 
its listeners—at least this could not be done without there 
first being a hearing. The engineering affidavit submitted 
by appellant with its petition for rehearing shows conclu¬ 
sively that the interference which would be caused by the 
Clanton station, whether it be called sky-wave, ground- 
wave, or any other kind of interference would be very de¬ 
structive, ruinous and substantial. It would be so destruc¬ 
tive that, if the same amount and degree of interference 
were caused by groundwave signals rather than skywave 
signals, it would be barred under the Commission’s own f 
interpretation of its rules. 


14 


If, as stated above, the Commission’s rules can be inter¬ 
preted so as to give Class IA stations protection from such 
interference irrespective of whether the interference be 
caused by groundwave or skywave, then they should be so 
interpreted otherwise the Congressional mandate to pre¬ 
vent interference (of whatever nature) is not being car¬ 
ried out. Appellant contends that the Rules can be so 
interpreted and, moreover, that such interpretation is the 
only reasonable one—any other leads to absurd results. 

Sections 3.22 and 3.28 of the Commission’s Rules pro¬ 
vide that the service area of a Class I Station shall be free 
from objectionable interference as provided in the Standards 
of Good Engineering Practice (Supplement p. 25). It is by 
thtse cross-references written into the Rules that the Stan¬ 
dards enter the picture. The Standards provide at page 7 
that objectionable interference from another broadcast 
station exists when the field intensity of an interfering sta¬ 
tion exceeds the value permitted by Table IV at the field in¬ 
tensity specified in the Table. Table IV at page 10 states 
that the permissible interfering daytime signal on a Class 
IA station (such as WJR) is a 5 microvolt per meter ground- 
wave signal at the 100 microvolt per meter groundwave 
contour of such station (Supplement, p. 27). The table 
does not permit an interfering daytime skywave signal 
of any intensity; the only permissible interfering signal 
is! a daytime groundwave signal and that must not 
exceed a certain strength. It is clear from this that 
the table shows all interfering signals which are per¬ 
mitted in any amount and if a particular type of 
interfering signal is not shown, then it is not per¬ 
mitted. The doctrine of expressio unius est exclusio 
alterius is applicable. Thus, the interfering signal which 
\\ L ould be caused by the Clanton station is not permitted 
under the Commission’s own Standards. The Commission 
almost reaches the same conclusion when it states in its 
brief in the case of L. B. Wilson , Inc., v. Federal Communi¬ 
cations Commission (No. 9434) now pending before this 
court, that ‘‘it is clear that the only interfering signal con- 
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templatcd by the Standards in daytime is groundwave 
> only.” But after deciding that daytime skywave interfer- 
i ence is not “contemplated” it jumps to the conclusion that 
it is “permitted” no matter how vicious it may be. Such 
conclusion is wholly unreasonable. 

Even if we assumed arguendo that the Commission’s 
present standards, as a general rule, permit any amount 
of daytime skywave interference, that would not be sufficient 
i grounds at law for denying a hearing in the light of the 
realistic fact that the WJR signal is being seriously and 
disastrously interfered with; and that in Northern Michi¬ 
gan AVJR is the most listened to station and listeners hear 
; this station WITHOUT trouble (Joint Appendix pp. 28- 
29). Listeners who now hear WJR broadcasts and 
i who will be deprived of such broadcasts in the future are 
; not likely to be impressed by the argument that, since the 
interfering signal comes by way of the sky rather than the 
i ground, they are being taken away from them. To them 
i the interference is bad however it may be technically ex¬ 
plained. But their rights and interests have been entirely 
and completely ignored by the Commission. This violation 
of their rights and interests is particularly erroneous when 
it is considered that it has been done in the name of ab- 
i stract Standards which do not have the meaning attributed 
to them by the Commission and which, in the Clear Chan¬ 
nel proceeding, are the subject of pending litigation to de¬ 
termine whether or not changes should be made therein. 

It should be emphasized that, even if the Commission 
i had not made its erroneous decision of June 21, 1946, in 
the Clear Channel case, the decision complained of herein 
i would have been arbitrary and capricious simply because 
such Clear Channel proceeding was then pending and un¬ 
decided. The earlier decision was a prelude to the latter 
one, both of which were erroneous. 

Referring again to the order instituting the Clear Chan- 
I nel proceeding, the Commission has described such pro- 
i ceeding as “Legislative” (Joint Appendix p. 13) and, in 
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its decision of June 21, 1946, expressed concern over the 
complications of the issues in the Clear Channel case by 
granting new applications for Clear Channel facilities. 
"What the Commission was concerned about has happened 
in this and other recent and similar cases and whether the 
proceedings be termed “Legislative” or “Judicial” is 
inmaterial here because in either event appellant and other 
Clear Channel licensees are entitled to a hearing on the 
issues therein, and, in either event, such right has been 
violated. (National Broadcasting Company , Inc. v. Fed¬ 
eral Communications Commission, 76 App. D.C. 238, 132 F. 
2nd. 545). As already stated, among the issues involved in 
the proceeding is whether or not TTJR as a Clear Channel 
licensee may operate on increased power and improve its 
Service. Thus, at- the time the Clanton application w r as filed 
with the Commission and considered and granted by it, 
there was at that time pending before the Commission 
formal proceedings to determine whether or not an exist¬ 
ing licensee already using the frequency applied for by the 
new applicant would be permitted to increase its power 
and improve its service on that same frequency. And so the 
Commission made a decision which must be considered 
either as a decision in whole or in part upon the issues then 
pending or a decision which seriously prejudiced appel¬ 
lant’s interest therein. 

In the Commission’s decision denying the appellant’s 
petition for Rehearing it was recognized by the Commis¬ 
sion that, if, as a result of the pending Clear Channel case, 
the power of existing IA stations is raised substantially, 
1 ‘ it may very well be that daytime skywave interference will 
become a problem that should be dealt with in the Rules and 
Regulations or Standards of Good Engineering Practice” 
(Joint Appendix p. 43). But notwithstanding the fact that 
such admitted possibility is recognized by the Commission 
as being involved in that pending case, the Commission pro¬ 
ceeded to make the Clanton grant before the pending case 
was completed or decided and before appellant was per- 
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mitted an opportunity to show the Commission at a hearing 
what such a grant would mean to the listening public. By 
the Clanton grant and others like it, the Commission has 
seemingly decided without a hearing the issues in the Clear 
Channel case. 

The Clanton decision, like the June 21 decision, was made 
in violation of all the procedural rules heretofore referred 
to which the Commission adopted for the conduct of its * 
hearings. 

B. The Result Reached Was Violative of Section 
312 (b) of the Act. 

The Commission has no power to grant the Clanton ap¬ 
plication without affording appellant an opportunity for 
hearing. Section 312 (b) of the Act provides: 

‘‘Any station license hereafter granted . . . may be 
modified by the Commission . . ., if in the judgment of 
the Co mmi ssion such action will promote the public 
interest, convenience and necessity . . . provided, how¬ 
ever, that no such order of modification shall become 
final until the holder of such outstanding license ... 
shall have been notified in writing of the proposed 
action and the grounds or reasons therefor and shall 
have been given reasonable opportunity to show cause 
why such an order of modification should not issue.” 

Appellant showed in its Petition for Rehearing that there 
would be objectionable interference to WJR’s primary 
service area (within the 100 uv/m groundwave contour) as 
well as the intermittent service area (beyond the 100 uv/m 
groundwave contour) in which appellant’s service is de¬ 
pended upon by a substantial number of listeners. The Com¬ 
mission’s exhibit No. 64 in the Clear Channel proceeding 
(Joint Appendix p. 28-29) shows that WJR is the most 
listened to station in that area. The Commission’s order 
deprives WJR of freedom from interference over both its 
primary and intermittent service areas. Furthermore, the 
Commission’s order opens the way for other applicants 
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in the United States to acquire assignments on WJR’s 
channel with the possible result of still greater interference 
over a still greater area, all without any semblance of a 
hearing to WJR. 

To grant an application which would create substantial 
interference on the channel assigned to WJR was in fact 
and in substance to modify WJR’s license. (Federal Com¬ 
munications Commission v. National Broadcasting Co. 
( KOA) 319 U.S. 239, 63 S.Ct. 1035). This holds true wheth¬ 
er or not the Commission’s present standards as written 
f&il to protect against skywave interference because, as 
heretofore stated, the rules are supposed to protect against 
such interference if they don’t and, further, because listen¬ 
ers in the primary and intermittent service areas of WJR 
ate in fact, as against theory, being deprived of broadcast 
service. 

It is true that there was no change in the letter of ap¬ 
pellant’s license: the license continued to read literally 
the same after the order as before. But Section 312 (b) 
applies to more than changes in the letter of licenses. By 
granting new stations on frequencies assigned to an exist¬ 
ing licensee, the Commission can impair or destroy the busi¬ 
ness of an existing licensee, and in a practical way modify 
or even revoke an existing license. Any other view would 
ignore realities. It is not enough to say, as the Commis¬ 
sion seems to, that, unless their abstract standards recog¬ 
nize a particular kind of interference, it is presumed that 
such interference does not exist. And the Commission 
would seem to say that such presumption is conclusive and 
any aggrieved person is not entitled to an opportunity at a 
hearing to rebut such presumption. 

C. The Result Reached Was Violative of Section 
303 (f) of the Act. 

Under Section 303(f) the Commission is required to 
‘‘make such regulations not inconsistent with law as it 
may deem necessary to prevent interference between sta- 
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tions and to carry out the provisions of the “Act,” but with 
the provision that “changes in the frequencies, authorized 
power, or in the time of operation of any station shall not 
be made without the consent of the station licensee unless 
after a public hearing, the Commission determines that 
such change will promote public convenience or interest or 
will serve public necessity, or the provisions of this Act 
will be more fully complied with ...” 

IVhen the order against which appellant complains was 
issued, there was a change “in the frequencies, authorized 
power, or in the time of operation” of appellant. This 
change was made before a public hearing was held in viola¬ 
tion of Sec. 303 (f). All of the arguments made in the im¬ 
mediately preceding argument hold with equal force here. 

This court has said, in interpreting Section 303 (f), that 
“while it gave the Commission large discretion and rule- 
making power, it provided specially for public hearing upon 
proposed changes relating to the most important cause of 
interference and of conflict and disputes between licensees 
or between them and applicants” (National Broadcasting 
Co ., Inc ., v. Federal Communications Commission, et al, 
76 App. D. C. 238, 132 F. 2nd. 545). 

The Commission’s action would be violative of Sec. 303 
(f) of the Act independently of the fact that there was al¬ 
ready pending a proceeding to determine whether or not 
WJR’s service area should be retained or expanded or 
otherwise changed. However, as stated in the previous 
argument, there is pending in the Clear Channel case such 
a proceeding and the order complained of was made prior 
to the completion of that hearing. 

The hearing required under Sec. 303 (f) has both “quasi- 
judicial and “legislative” aspects. (National Broadcastnig 
Co., Inc., v. Federal Communications Commission, et al, 
supra ). As stated in the preceding argument, it is not neces¬ 
sary to determnie here whether it be one or the other be¬ 
cause appellant, whose license in substance is affected, is 
entitled under the language of the Section to a hearing 
which has been denied bv the Commission. 
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i D. The Commission Erred in Denying Appellant’s 
Petition for Rehearing. 

On December 26,1946, after the Commission had adopted 
its order, appellant, acting under the provision of Section 
405 of the Act (48 Stat. 1095: USC Title 47, Section 405) 
filed a petition for rehearing in which administrative relief 
was sought from the errors co mm itted by the Commission. 
All errors relied upon in this court were brought to the at¬ 
tention of the Commission in this petition except the denial 
of the petition itself. The denial occurred on February 
20, 1946. 

In its petition appellant requested that the Commission 
reconsider its action of December 6, 1946, and that it 
either designate the Clanton application for hearing or that 
action thereon be withheld pending final decision in the 
Clear Channel proceeding. 

In denying appellant’s petition the Commission deprived 
appellant of its rights and remedies: denied appellant the 
opportunity of showing at a hearing the full nature and 
extent of the actual service now rendered by appellant and 
the area affected by the grant of the Clanton application; 
and denied appellant the opportunity to show the relative 
need for service to listeners in the WJR service area as 
against those listeners in the area to be served by the Clan¬ 
ton station (Yankee Network, Inc., v. Federal Communica¬ 
tions Commission , et al, 71 App. D.C. 11, 107 F. 2nd 212). 

I The language of Section 405 indicates that the Commis¬ 
sion is governed by the exercise of its discretion in acting 
upon a petition for rehearing. That discretion, however, 
must be a sound one and must be exercised in the light of 
the allegations made in the petition. The action of the Com¬ 
mission in denying appellant’s petition for rehearing was 
an abuse of discretion which amounts to reversible error. 
It was a denial of due process. 
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E. The Result Reached Was Violative of 
Section 309 (a) of the Act. 

Section 309 (a) of the Act provides that the Commission 
may “upon examination” of an application for a station 
license grant it if the Commission determines that “public 
interest, convenience, or necessity would be served” by the 
grant and that if, upon examination of such an application, 
the Commission docs not reach such a decision, “it shall 
notify the applicant thereof, shall fix and give notice of a 
lime and place for hearing thereon, and shall afford such 
applicant an opportunity to be heard under such rules and 
regulations as it may prescribe.” 

In construing this Section of the Act, the Supreme Court 
has said “We do not think it is enough to say that the 
power of the Commission to issue a license on a finding of 
public interest, convenience or necessity supports its grant 
of one of two mutually exclusive applications without a 
hearing of the other” and “For if the grant of one effec¬ 
tively precludes the other, the statutory right to a hearing 
which Congress has accorded applicants before denial of 
their application becomes an empty thing.” ( Ashbacker 
Radio Co. v. Federal Communications Commission , 326 U.S. 
327) 

When the Commission made the decision and order com¬ 
plained of here, it effectively precluded a grant in part at 
least of facilities appellant had, in effect, applied for before 
the Commission and on which a formal proceeding was then 
pending. The Clanton grant was not granted conditionally 
pending consideration of appellant’s request. A stay of 
the grant pending the outcome was denied. 

Moreover, the Commission may not, under Section 309 
(a), grant any application causing substantial interference 
to an existing station without a hearing ( Journal Co. v. 
Federal Radio Commission , 60 App. D.C. 92, 48 F. 2nd 461) 
This section authorizes the Commission to grant an appli¬ 
cation if, and only if, it determines that “public interest. 
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convenience or necessity would be served” by a grant 
thereof. The Commission is required to find as a condition 
precedent to the granting of such an application that such 
action would comply with the aforesaid statutory standard. 
Such a finding involves a determination of a judicial nature 
where rights are dependent upon facts and where those facts 
must be interpreted in the light of the statute. It follows 
that a determination of that character cannot validly be 
made by the Commission where any person substantially 
affected thereby is denied an opportunity for hearing. 
(Morgan v. United States, supra.) 

In Journal Co. v. Federal Communications Commission, 
supra, this Court said, in referring to the regulation of 
iadio transmission, the following: 

“The installation and maintenance of broadcasting 
stations involve a very considerable expense. Where 
a broadcasting station has been constructed and main¬ 
tained in good faith, it is in the interest of the public 
and common justice to the owner of the station that 
i its status should not be injuriously affected, except for 
i compelling reasons. Chicago Fed. of Labor v. Fed. 

! Radio Comm.. 59 App. D.C. 333, 41 F. (2d) 422. Unless 
such a policy is maintained, the public will not receive 
the character of service which we are convinced the 
Radio Act was intended to insure. No station that has 
been operated in good faith should be subjected to a 
change of frequency or power or to a reduction of its 
normal and established service area, except for com¬ 
pelling reasons.” (Italics supplied.) 

i A grant of the Clanton application was a judicial deter¬ 
mination of the rights of appellant under the statutory 
standard expressed in this Section. But appellant has been 
denied a hearing. The order appealed from herein is there¬ 
fore invalid. 
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CONCLUSION 

For the reasons herein stated, the Decision and Order 
appealed from is not merely erroneous, it is entirely void. 
The case should be remanded to the Commission with in¬ 
structions to grant appellant relief of the nature requested 
in appellant’s Petition for Rehearing. 

Respectfully submitted, 

WJR, THE GOODWILL STATION, INC. 

By Louis G. Caldwell, 

Reed T. Rollo, 

Percy H. Russell, Jr. 

Its Attorneys , 

914 National Press Building 

Washington 4, D. C. 


Kelley E. Griffith, 
Of Counsel. 
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STATUTES, TREATIES, REGULATIONS AND RULES 

INVOLVED 

Communications Act of 1934, Act of June 19, 1934, C. 652, 
48 Stat. 1064 U. S. C. Title 47, Secs. 151 et seq. 

Section 303: 

“ . . . the Commission from time to time as public con¬ 
venience, interest or necessity requires, shall ... “(f) 
make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations 
and to carry out the provision of this Act: provided, how¬ 
ever, that chancres in the frequencies, authorized power, or 
in the times of operation of any station shall not be made 
without the consent of the station licensee unless, after a 
public hearing, the Commission shall determine that such 
chancres will promote public convenience or interest or will 
serve public necessity, or the provisions of this Act will be 
more fully complied with:” 

Section 309 (a): 

“If upon examination of any application for a station 
license or for the renewal or modification of a station license 
the Commission shall determine that public interest, conven¬ 
ience. or necessitv would be served bv the granting thereof, 
it shall authorize the issuance, renewal, or modification 
thereof in acordance with said finding. In the event the 
Commission upon examination of any such application 
does not reach such decision with respect thereto, it shall 
notify the applicant thereof, shall fix and give notice of 
a time and place for hearing thereon, and shall afford such 
applicant an opportunity to be heard under such rules and 
regulations as it may prescribe.” 

Section 312 (b) 

“Any station license hereafter granted under the provi¬ 
sions of this Act or the construction permit required hereby 
and hereafter isued, may be modified by the Commission 
either for a limited time or for the duration of the term 
thereof, if in the judgment of the Commission such action 
will promote the public interest, convenience, and necessity, 
or the provisions of this Act or of any treaty ratified by 
thq United States will be more fully complied with: Pro¬ 
vided, however, That no such order of modification shall 
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become final until the holder of such outstanding license 
or permit shall have been notified in writing of the pro¬ 
posed action and the grounds or reasons therefor and shall 
have been given reasonable opportunity to show cause why 
such an order of modification should not issue.’’ 

Commission’ s Rules and Regulations 

Section 3.22 Classes and power of standard broadcast sta¬ 
tions 

(a) Class I station.—A class I station is a dominant sta¬ 
tion operating on a clear channel and designed to render 
primary and secondary service over an extended area and 
at relatively long distances. Its primary area is free from 
objectionable interference from other stations on the same 
and adjacent channels and its secondary service area free 
from interference except from stations on the adjacent 
channel and from stations on the same channel in accord¬ 
ance with the channel designation in Section 3.25 or in 
accordance with the Engineering Standards of Allocation. 
The operating power shall be not less than 10 kilowatts 
nor more than 50 kilowatts (Also see Section 3.25 (a) for 
further power limitation). 

Section 3.28 Assignment of stations to channels.: 

(a) The individual assignments of station to channels 
which may cause interference to other United States sta¬ 
tions only shall be made in accordance with the Standards 
of Good Engineering Practice prescribed and published 
from time to time by the Commission for the respective 
classes of stations involved. (For determining objectionable 
interference see “Engineering Standards of Allocation” 
and “Field Intensity Measurements in Allocation,” Sec¬ 
tion C.) 

Section 1.231 (d) Findings proposed by parties.: 

Within 20 days from the filing of the transcript of record 
of the hearing, each party to the proceeding shall file with 
the Commission proposed findings of fact and conclusions 
which shall be served upon all parties participating in the 
hearing in the manner provided in Section 1.141. Failure 
to file proposed findings of fact and conclusions by any such 
party within the time so required, shall be deemed a waiver 
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by such party of any right of further participation in the 
proceeding, including oral argument if any is held. 

Section 1.231 (f) Proposed decisions of Commission: 

The Commission will thereafter enter its proposed report 
or findings of fact and conclusions . . . 

Commission’s Standards of Good Engineering Practice 
Concerning Standard Broadcast Stations 

Page II: 

The Standards of Good Engineering Practice set forth 
hetein are those deemed necessary for the construction and 
operation of standard broadcast stations to meet the re¬ 
quirements of technical regulations and for operation in 
public interest along technical lines not specifically enun¬ 
ciated in the regulations. These standards are based on 
the best engineering data available from evidence supplied 
in formal and informal hearings and extensive surveys con¬ 
ducted in the field by the Commission’s personnel. Num¬ 
erous informal conferences have been held with radio en¬ 
gineers. manufacturers of radio equipment and others for 
the guidance of the Commission in the formulation of these 
standards. 

These standards are complete in themselves and super¬ 
cede any previous announcements or policies which may 
have been enunciated by the Commission on engineering 
matters concerning standard broadcast stations. 

AVhile these standards provide for flexibility and set forth 
the conditions under which they are applicable, it is not ex¬ 
pected that material deviation therefrom as to fundamental 
principles will be recognized unless full information is sub¬ 
mitted as to the reasonableness of such departure and the 
need therefor. 

These Standards of Good Engineering Practice will neces¬ 
sarily change as progress is made in the art, and according¬ 
ly it will be necessary to make revisions from time to time. 
The Commission will accumulate and analyze engineering 
data available as to the progress of the art so that its stan¬ 
dards may be kept current with the developments. 

Page 6: 

The intermittent service is rendered by the groundwave 
and begins at the outer boundary of the primary service 
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area and extends to the value of signal where it may be 
considered as having no further service value. This may 
be down to only a few microvolts in certain areas and up 
to several millivolts in other areas of high noise level, inter¬ 
ference from other stations, or objectionable fading at 

night. The intermittent service area mav van* widelv from 

^ * * * 

day to night and generally varies from time to time as the 
name implies. Only Class I stations are assigned for pro¬ 
tection from interference from other stations into the inter¬ 
mittent service area. 

Page 10: 

Table IV.— Protected Service Contours and Permissible Interference 

Signals for Broadcast Stations. 


Signal intensity contour of 
Class of area protected from 

Class of channel Permissible objectionable interference 
station used power Days Night 


Permissible 
interfering signal 
on same channel 
Day3 Night 4 


la 


Clear 


50 kw 


SC 100 uv/m Not duplicated 5 uv/m Not 
AC 500 uv/m duplicated 


3 Groundwave. 

4 Skvwave field intensity for 10 percent or more of the time. 
SC—Same channel. 

AC—Adjacent channel. 


Page 13: 

Table VI.— Required Dat Separation in Miles Between Broadcast Sta¬ 
tions on the Same Channel. 


Class Classes II and III 


and Power 

0.25 

0.5 

1 

5 

10 

25 

50 

Class I 

kw 

kw 

kw 

kw 

kw 

kw 

kw 

10 kw 

418 

446 

467 

520 

540 

565 

587 

25 kw 

446 

473 

494 

547 

567 

592 

614 

50 kw 

465 

493 

514 

567 

587 

612 

634 
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A Filed Feb 28 1947 

In the United States Court of Appeals for the District of 

Columbia 

No. 9495 

WJR, THE GOODWILL STATION, INC., Appellant, 


v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 

Notice of Appeal from Decisions of the Federal Communi¬ 
cations Commission and Statement of Reasons Therefor 

I. 

Notice of Appeal. 

! Now comes WJR, The Goodwill Station, Inc., and says 
that it is aggrieved and that its interests are adversely af¬ 
fected by the decision of the Federal Communications Com¬ 
mission dated December 5, 1946 (reaffirmed by decision 
dated February 20, 1947, denying Appellant’s Petition for 
Reconsideration) granting without hearing an application 
for a radio station construction permit to Hugh I. Webb, 
J. Kelley Robinson, and J. S. Robinson, doing business as 
Southeastern Broadcasting Company, as hereinafter more 
fully appears. 

Wherefore, appellant gives notice of its appeal therefrom 
to the United States Court of Appeals for the District of 
Columbia. 

II. 

Statement of the Nature of the Proceedings. 

1. Appellant is a corporation organized under the laws 
of the State of Michigan with its principal office at 2100 
Fisher Building, Detroit, Michigan. It is the licensee of 
radio station WJR located at Detroit, Michigan. This sta¬ 
tion is licensed by the Federal Communications Commission 
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to operate on 760 kc. with power of 50 kw., unlimited time 
and is classified under the Rules of the Commission (Secs. 
3.22 and 3.25) as a Class IA clear channel station with a 
maximum and minimum power limitation of 50 kw. 

2. On October 23, 1946 the Southeastern Broadcasting 
Company filed an application for construction permit seek¬ 
ing authority to construct and operate a new standard 
broadcast station at Clanton, Alabama on 760 kc. (the same 
frequency used by appellant) with power of 500 watts day¬ 
time operation only (file # B3-P-4747). On December 5, 
1946, the Commission issued a report announcing the grant¬ 
ing of that application. This action was taken by the Com¬ 
mission without hearing and without prior notice of its in¬ 
tended action to appellant. 

B 3. On December 26, 1946 and within the twenty 

day period prescribed by Sec. 405 of the Communica¬ 
tions Act of 1934, as amended, appellant filed with the Com¬ 
mission a petition for reconsideration. In this petition the 
Commission was requested to reconsider its action of De¬ 
cember 5, 1946 granting without hearing the application of 
Southeastern Broadcasting Company and to designate the 
application for hearing in order to determine the extent of 
mutual interference that would result between appellant’s 
station and the new station proposed by Southeastern 
Broadcasting Company and to make appellant a party to 
such hearing. In the alternative the Commission was re¬ 
quested to place the application in the pending files until a 
decision is rendered in the pending Clear Channel proceed¬ 
ing, Docket 6741. Appellant alleged in its petition that sta¬ 
tion WJR is entitled to protection from interference by 
Class II daytime stations, such as that requested by South¬ 
eastern Broadcasting Company, to appellant’s 100 micro¬ 
volt per meter contour; that the engineering affidavit at¬ 
tached to and made a part of appellant’s petition showed 
that the new station would cause substantial interference 
to the present interference-free service of station WJR ex¬ 
tending to points well within its 100 microvolt per meter 
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contour; that such interference would adversely affect the 
interest of appellant and would be contrary to the public 
interest; that operation of the new station would in effect 
result in a modification of petitioner’s license for the rea¬ 
sons aforesaid in violation of Sec. 312(b) of the Communi¬ 
cations Act of 1934 (Federal Communications Commission 
vs. National Broadcasting Co., (KOA) et al, 319 U. S. 239; 
ST L. ed. 1374); and that the Commission had deprived ap¬ 
pellant of an opportunity to be heard in opposition to the 
Clanton application. 

4. Appellant’s petition for reconsideration also alleged 
that the Commission should not grant the Clanton applica¬ 
tion while the Clear Channel proceeding (Docket 6741) was 
pending and undecided for the reason that, among other 
issues, the Clear Channel hearing is being held to deter¬ 
mine whether IV JR a class IA Clear Channel station should 
be authorized to operate with power in excess of 50 kw. and 
that because of the grant complained of the Commission 
cannot make a proper determination of the higher power 
issue in the Clear Channel proceeding. 

C 5. Appellant desires to operate its station WJR 

with power of 500 kw. (or more if permitted) and an 
application for 500 kw. was filed by it with the Commission 
on June 13, 1936 which was dismissed without prejudice on 
June 19, 1942 pursuant to the Commission’s war time pol¬ 
icy against the granting of applications requiring the use of 
additional materials. Later, on February 5,1946, the Com¬ 
mission announced its policy to the effect that applications 
requesting power in excess of 50 kw. could not be filed until 
the eonelustion of the Clear Channel proceeding and the 
subsequent modifications, if any, of the Commission’s Rules 
and Regulations. 

6. The Clear Channel proceeding was initiated by an or¬ 
der of the Commission on February 20, 1945. Several is¬ 
sues specified in the order relate to the permissive power 
and service areas of Clear Channel stations including issues 
number 3, 4, 5 and 8 which are as follows: 
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“3. What minimum power and what maximum power 
should be required or authorized for operation on clear 
channels. 

“4. Whether and to what extent the authorization for 
clear channel stations in excess of 50,000 watts would un¬ 
favorably affect the economic ability of other stations to 
operate in the public interest. 

‘*5. Whether the present geographical distribution of 
clear channel stations and the areas they serve represent an 
optimum distribution of radio service or whether the fair, 
efficient and equitable distribution of radio service among 
the several states and communities specified in Section 
307(b) of the Communications Act requires a geographical 

redistribution at this time. 

*##*#• 

“S. What changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear chan¬ 
nel stations/’ 

The issues in the clear channel proceeding remain unde¬ 
cided, as the record therein is still open, additional hear¬ 
ings will be held, and no decision has been announced by 
the Commission. 

D 7. On June 21, 1946, while the Clear Channel pro¬ 
ceeding was still in progress, the Commission an¬ 
nounced a general decision to grant “on their individual 
merits” applications for new stations to operate daytime 
only on Clear Channels such as that on which appellant op¬ 
erates. This decision was made without appellant or any 
other party to the proceeding being given an opportunity to 
file proposed findings or exceptions to the decision as pro¬ 
vided in the Commission’s procedural rules (see. 1.231 now 
1.841 to 1.851) governing the conduct of hearings. The 
Clear Channel Broadcasting Service composed of Clear 
Channel Licensees including appellant filed a petition for 
reconsideration requesting the Commission to reconsider 
its general decision of June 21, 1946 but this was denied. 
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S. The application of the Southeastern Broadcasting 
Company was filed with the Commission pursuant to this 
general decision of the Commission to consider and grant 
“on their individual merits’' applications for new stations 
on existing Clear Channels. As was the case in its general 
decision of June 21, 1946, the Commission’s decision on 
December 5, 1946 (reaffirmed on February 20, 1947) was 
made without appellant being given an opportunity to file 
proposed findings or exceptions thereto. 

9. On January 3, 1947 Southeastern Broadcasting Com¬ 
pany filed its opposition to appellant’s petition for recon¬ 
sideration and on February 20, 1947 the Commission 
adopted a Decision and Order denying appellant’s peti¬ 
tion. 

m. 

Statement of Reasons for Appeal. 

1. The Commission’s decision of December 5, 1946 (re¬ 
affirmed February 20, 1947) is contrary to law for each of 
the following reasons: 

' a. It results in a substantial modification of appellant’s 
license to operate radio station WJR without notice in writ¬ 
ing to appellant or affording appellant an opportunity to 
be heard as required by Sections 303(f) and 312(b) of the 
Communications Act of 1934. 

b. It results in real, destructive and ruinous interference 
to a very substantial portion of the service area of WJR 
where WJR’s signal is interference-free without giving ap¬ 
pellant notice in writing or affording appellant an 

E opportunity to be heard, in violation of Section 
309(a) and 312(b) of the Communications Act of 

1934. 

c. It deprives a large and substantial number of listeners, 
presently depending upon WJR for broadcast service, of a 
listenable signal from WJR in violation of Section 307(b) 
of the Communications Act of 1934. 

d. It results in a predetermination of the issues in the 
Clear Channel proceeding in that it make it much more dif- 


ficult, if not impossible, for WJB to obtain authorization 
to operate with power of 500 kw. or more, and in that it re¬ 
stricts appellant’s existing service area, in violation of the 
due process clause of the Fifth Amendment to the Consti¬ 
tution of the United States. 

e. The Commission was without power to grant the 
Southeastern application except after a hearing upon issues 
clearly defined and after affording appellant an opportunity 
to participate fully in such hearing. 

f. The Commission was without power to deny appel¬ 
lant’s Petition for Reconsideration and finally to grant the 
Clanton application except after full hearing in which ap¬ 
pellant was permitted to appear and participate fully 
therein. 

2. The decision complained of (decided December 5, 1946 
and reaffirmed February 20, 1947) is erroneous, arbitrary 
and capricious and in violation of the due process clause of 
the Fifth Amendment to the Constitution of the United 
States in that it was made without affording appellant no¬ 
tice and an opportunity to be heard. 

3. The decision complained of (decided December 5, 
1946 and reaffirmed February 20, 1947) is erroneous, arbi¬ 
trary and capricious in that it adversely affects and preju¬ 
dices, by reason of electrical interference, appellant’s exist¬ 
ing service and appellant’s right to operate its station WJR 
with power of 500 kw or more, matters presently being liti¬ 
gated in the Clear Channel hearing (Docket 6741), the rec¬ 
ord in which is still open for the purpose of receiving addi¬ 
tional evidence. 

4. The Commission’s decision (decided December 5, 1946 
and reaffirmed February 20, 1947) is erroneous, arbitrary 

and capricious in that the operation proposed by the 
F Clanton application is not in the public interest, con¬ 
venience and necessity, as it results in substantial 
and destructive interference over a wide area to the inter¬ 
ference-free service of appellant’s station WJR and de¬ 
prives a large and substantial number of listeners relying 
upon such service. 
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5. The Commission erred in failing to grant the relief 
requested by appellant in its Petition for Reconsideration 
and Hearing, filed December 26, 1946. 

6. The Commission erred in granting the Clanton appli¬ 
cation for construction permit, and in denying appellant’s 
Petition for Reconsideration and Hearing. 

7. The Decision complained of (decided December 3,1946 
and reaffirmed February 20, 1947) is illegal, void and in 
violation of the due process clause of the Fifth Amendment 
to the Constitution of the United States in that appellant 
was denied a hearing before the Commission. 

8. The appellant is aggrieved and adversely affected, and 
also the public interest in receiving efficient radio service 
is adversely affected, by the decisions complained of in that 
the service of station WJR will be greatly curtailed over a 
large area, including that area where substantial numbers 
of listeners depend upon WJR for broadcast service, and 
also in that appellant’s ability to expand its service to 
listeners by operating with power of 500 kw. or more will be 
seriously prejudiced by reason of electrical interference 
from the Southeastern Broadcasting Company operation. 

IV. 

Relief Requested. 

Wherefore, the appellant prays an order reversing said 
decisions of the Federal Communications Commission and 
for such further relief as this court may deem just and 
proper. 

Respectfully submitted, 

WJR, The Goodwill Station, Inc. 

By Louis G. Caldwell, 

Reed T. Rollo, 

Kelley E. Griffith, 

Its Attorneys. 

914 National Press Building 
Washington 4, D. C. 

February 28,1947 

• ••••••••• 
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1 80660 

Federal Communications Commission 
Washington 25, D. C. 

Docket No. 6741 

In the Matter of 

Clear Channel Broadcasting 

in the Standard Broadcast Band. 

Order 

Whereas, this Commission and its predecessor, the Fed¬ 
eral Radio Commission, have since November 11, 1928 des¬ 
ignated certain channels in the standard broadcast band as 
“clear channels” the purpose of which is to render service 
over large areas and to bring service to the rural popula¬ 
tion of the United States; and 

Whereas, there are still large areas of the continental * 
United States which have no radio service during the day 
and no primary radio service at night; and 

Whereas, the Commission has received many applica¬ 
tions requesting authorization for the operation of addi¬ 
tional stations and for the use of higher povrer on the clear 
channel frequencies; and 

Whereas, these applications raise issues which can more 
appropriately be considered in a general hearing than in a 
hearing limited to particular applications; and 

Whereas, the North American Regional Broadcasting 
Agreement expires March 29, 1946, and it is desirable to 
determine what, if any, changes are necessary in connection 
with clear channel assignments prior to a renegotiation of 
the treaty; 

Now, Therefore, It Is Ordered, this 20th day of Febru¬ 
ary, 1945, that a hearing be held before the Commission en 
banc commencing at 10:30 A. M. on May 9, 1945, at the 
offices of the Commission in Washington, D. C., for the pur¬ 
pose of determining: 

1. What recommendation concerning the matters covered 
by this order the Commission should make to the Depart- 
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ment of State for changes in provisions of the North 
Anierican Regional Broadcasting Agreement. 

2. 'Whether the number of clear channels should be in¬ 
creased or decreased and what frequencies in the standard 
broadcast band shall be designated as 1-A channels and as 
1-B channels. 

3. What minimum power and w’hat maximum power 
should be required or authorized for operation on clear 

channels. 

1A 4. Whether and to what extent the authorization 
of power for clear channel stations in excess of 
50,000 watts would unfavorably affect the economic abilitv 
of other stations to operate in the public interest. 

5. Whether the present geographical distribution of clear 
channel stations and the areas they serve represent an op¬ 
timum distribution of radio service or whether the fair, 
efficient, and equitable distribution of radio service among 
the several states and communities specified in Section 
307(b) of the Communications Act requires a geographical 
redistribution at this time. 

6. Whether it is economically feasible to relocate clear 
channel stations so as to serve those areas which do not 
presently receive service. 

7. What new rules or regulations, if any, should be pro¬ 
mulgated to govern the power or hours of operation of Class 
II stations operating on clear channels. 

8. What changes the Commission should order with re¬ 
spect to geographical location, frequency, authorized power 
or hours of operation of any presently licensed clear chan¬ 
nel station. 

9. Whether and to what extent the clear channel stations 
render a program service particularly suited to the needs 
of listeners in rural areas. 

10. The extent to which the service areas of clear channel 
stations overlap and the extent to which this involves a du¬ 
plication of program service. 
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11. What reconunendation, if any, the Commission should 
make to the Congress for the enactment of additional legis¬ 
lation on the matters covered by this order. 

It Is Further Ordered, that persons or organizations de¬ 
siring to appear and testify shall notify the Commission of 
such intention on or before April 2, 1945, stating the names 
of all witnesses who will appear, the topic each will discuss 
and the time expected to be required for the testimony. 

Federal Communications Commission 

T. J. Slowie, 

Secretary . 

*••••••*•• 

2 Appearance of Clear Channel Broadcasting 

Service and Its Members 

Responding to the Commission’s order in the above- 
entitled cause, the Clear Channel Broadcasting Service and 
its members, comprising the following licensees of clear 
channel stations: 

Licensee Call Letters 


Earle C. Anthony, Inc. 

KFI 

A. H. Belo Corporation 

WFAA 

National Life & Accident Insurance Co. 

WSM 

Courier-Journal & Louisville Times 
Stromberg-Carlson Telephone 

WHAS 

Manufacturing Co. 

WHAM 

WJR The Goodwill Station 

WJR 

Southland Industries, Inc. 

WOAI 

Carter Publications, Inc. 

WBAP 

WCAU Broadcasting Co. 

WCAU 

Loyola University 

WWL 

Central Broadcasting Co. 

WHO 

Atlanta Journal Co. 

WSB 

WGN, Inc. 

WGN 

Croslev Corporation 

WLW 

Agricultural Broadcasting Co. 

WLS 

Westinghouse Radio Stations, Inc. 

KDKA 
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hereby notify the Commission of their desire to appear and 
testify at the hearing: to be held herein. This appearance 
is filed in behalf of the foregoing parties both collectively 
as a group and individually so as to reserve to each licensee 
full liberty to make such separate or supplementary pre¬ 
sentation and to take any and all other steps in the course 
of the proceedings in its own name and behalf as it may 
deem necessary or desirable. 

Notwithstanding the utmost diligence on the part of the 
above-named parties, they are unable at this time to state 
the names of the witnesses who will appear in their behalf, 
the topics each witness will discuss, or the time expected to 
he required for the testimony. This is because the work 
that has so far been accomplished in preparation on the 
issues is not sufficiently advanced. 

Respectfully submitted, 

Louis G. Caldwell, 

Counsel for the above-named parties. 

******* * 

File No. B2-ML-1220 
Official No. 331 
Call letters WJR 

Radio Broadcasting Station License 
Modified as of September 17, 1945 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations here¬ 
tofore hereafter made by this Commission, and further 
subject to conditions set forth in this license, the LICEN¬ 
SEE IVJR, The Goodwill Station, Inc. is hereby authorized 
to use and operate the radio transmitting apparatus here¬ 
inafter described for the purpose of broadcasting for the 
term beginning September 17, 1945, and ending November 
1,1946 (3 a. m., Eastern Standard Time). 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 


* 

o 
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1. On a frequency of 760 kc. 

2. AYitli power of 50 kilowatts, with an additional- 

watts from local sunrise to local sunset only. 

Antenna current 20.54 amperes for 50 kilowatts;-am¬ 
peres for-watts. 

Antenna resistance 118.44 ohms. 

3. During the following period or periods of time: 

Unlimited time. 

4. Under the call letters WJR. 

5. With the main studio of the station located at: 

2S00 Fisher Building, 

West Grand and Second Boulevards, 

Detroit, Michigan. 

The apparatus hereinabove authorized to be used and op¬ 
erated is located at: 

Wyandotte, S. W. Corner Sibley and Grange Road, ap¬ 
proximately 16 miles South of Detroit, Michigan. 

Lat. 42° 10' 07" North. Long. 83° 13' 00" West, 
and is described as follows: Western Electric, Type 306-B, 
Broadcasting Transmitter. Serial No. 101. Direct Crystal 
Control. Last radio stage: six 8.5 kilowatt vacuum tubes 
for low level modulation (Federal 342-A). Maximum rated 
carrier power output 50 kilowatts. Antenna: Single uni¬ 
form cross-section tower; height of vertical lead, 100'; over¬ 
all height above ground, 710'. Ground system consists of 
120 radials 600' long, buried 8". Tower painted and lighted 
in accordance with the attached specifications. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cannot be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 
the auxiliary radio transmitting apparatus located at: 

Wyandotte, S. W. Corner Sibley and Grange Road, ap¬ 
proximately 16 miles South of Detroit, Michigan. 

with power of: 10 kilowatts. Antenna current—9.1S am¬ 
peres for 10 kilowatts; antenna resistance—118.4 ohms, 
and described as follows: 
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Western Electric, Type 105-C-Modified, Broadcasting: 
Transmitter. Direct Crystal Control. Last radio stage: 
four 2 y» kilowatt vacuum tubes for low level modulation 
(Federal Telegraph 320-B). Maximum rated carrier power 
output 10 kilowatts. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s applications are true 
and that the undertakings therein contained so far as they 
are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render 
such broadcasting service as will serve public interest, con¬ 
venience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to op¬ 
erate the station nor any right in the use of the frequency 
designated in the license beyond the term hereof, nor in any 
other manner than authorized herein. Neither the license 
nor the right granted hereunder shall be assigned or other¬ 
wise transferred in violation of the Communications Act 
of 1934. This license is subject to the right of use or control 
by the Government of the United States conferred by sec¬ 
tion 606 of the Communications Act of 1934. 

Dated this 17th day of September, 1945. 

By direction of the Federal Communications Commission, 

T. J. Slowie, 

(Seal) Secretary. 

I 

#••••••#•# 

5 Public Notice 

89273 

Federal Communications Commission 
Washington 25, D. C. 

February 5, 1946. 

On February 1, 1946, the Federal Communications Com¬ 
mission adopted four orders dismissing without prejudice 
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a number of applications which involved direct conflicts 
with Commission Rules. The orders however, provide pro¬ 
cedures for reinstatement of the dismissed applications at 
the conclusion of general legislative proceedings now pend¬ 
ing before the Commission. In the event the Commission’s 
rules are subsequently modified, suitable notice will be af¬ 
forded all interested persons and a period will be provided 
in which to file competing applications. In the interest of 
orderly administration it is desired to emphasize that pend¬ 
ing applications inconsistent with the Commission’s Rules 
do not afford parties any equities or priorities on the fre¬ 
quency. 

The applications thus dismissed are divided into four 
categories: (1) Those involving conflict with Section 3.25 
(a) in that they request duplicate nighttime operation on 
channels reserved for the exclusive nighttime use of one 
station only; (2) Applications involving conflict with Sec¬ 
tion 3.25(d) since nighttime operation is requested on a 
channel available for daytime operation only, in the United 
States; (3) Applications involving conflict with Section 3.22 
which propose operation with a power in excess of 50 kw. 
the maximum permitted by Commission Rules; and (4) Ap¬ 
plications requesting the use of frequencies for standard 
broadcast stations which are not presently included in the 
frequencies allocated for that service. 

All interested parties affected by those orders have been 
or will be afforded opportunity to present evidence for con¬ 
sideration in connection with the Clear Channel and General 
Allocation Hearings. However, parties will not be per¬ 
mitted to offer evidence in those hearings on the merits of 
particular applications. 

With respect to applications proposing operation in ac¬ 
cordance with present rules on the frequencies listed under 
Section 3.25(a) (ie., those requesting limited time or day¬ 
time only assignments), the Commission has been con¬ 
cerned with the possibility that a grant of a large number of 
such applications would further complicate the problems 
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that are involved in the Clear Channel Hearing:. Further 

studv of this matter has resulted in the conclusion that in 
•> 

many instances placing additional daytime only stations on 
the IT. S. 1-A channels may not unduly complicate the prob¬ 
lems, and accordingly all such applications will be consid¬ 
ered individually on their merits. When no conflict with a 
resolution of the general problems that are at issue in the 
Clear Channel hearing can be foreseen, additional daytime 
assignments on U. S. 1-A channels may be made before 
conclusion of the hearing. It is, however, possible to fore¬ 
see that severe complications may arise by authorizing the 
operation of additional limited time stations, and such ap¬ 
plications will be given careful consideration with a view to 
determining the possible complications, and in the event 
they can be foreseen, the applications may be conditionally 
granted for daytime operation only. 

6 95034 

Public Notice 

Federal Communications Commission 
Washington 25, D. C. 

June 21, 1946 

The Federal Communications Commission in its Public 
Notice, dated February 5, 1946, stated that with respect to 
applications proposing operation daytime only or limited 
time on the frequencies listed under Section 3.25(a) of its 
Rules, the Commission has been concerned with the possi¬ 
bility that a grant of a large number of such applications 
would further complicate the problems that are involved 
in the Clear Channel Hearing, but that when no conflict with 
the resolution of the general problems that are in issue in 
the Clear Channel Hearing can be foreseen, additional day¬ 
time assignments on United States 1-A clear channels may 
be made before conclusion of that hearing. 

Further consideration of the problems involved in mak¬ 
ing Class II station assignments on 1-A frequencies has re¬ 
sulted in a decision to adopt the following procedure: (1) 
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The Commission will withhold action on all applications in¬ 
volving use of 1-A frequencies, daytime or limited time, 
where the proposed station is more than 750 miles from the 
dominant 1-A station using a non-directional antenna on 
the frequency requested or is outside the 0.5 mv/m 50% 
skywave contour of the dominant class I-A station using a 
directional antenna, on the frequency requested. (2) The 
Commission will consider on their individual merits appli¬ 
cations involving use of 1-A channels, daytime or limited 
time, where the proposed station is 750 miles or less from 
the dominant 1-A station using a non-directional antenna 
on the frequency requested or is within the 0.5 mv/m 50% 
skywave contour of the dominant class 1-A station using a 
directional antenna on the frequency requested. Applica¬ 
tions in this category will not at this time be granted lim¬ 
ited time, but will be considered and may be conditionally 
granted for daytime operation only. 

Applications filed with the Commission which come within 
the first category above will be placed in the Commission’s 
pending file and held without further action until conclusion 
of the proceedings in the Clear Channel Hearing, (Docket 
No. 6741). After the conclusion of the Clear Channel Hear¬ 
ing, suitable notice will be afforded all interested persons 
and a period will be provided in which to file competing ap¬ 
plications. 

Applications in direct conflict with Section 3.25 or 3.22 of 
the Commission’s Rules with respect to time of operation, 
power limitation or frequencies will, as set forth in the 
Commission’s Public Notice of February 5, 1946, be dis¬ 
missed without prejudice. 

Pursuant to the policy stated above, the Commission on 
June 13,1946, placed the following applications in the pend¬ 
ing files until after the conclusion of the Clear Channel 
Hearing (Docket No. 6741): 

#••••••••• 
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8 File No. B3-P-4747 

Call Letters 

United States of America 
Federal Communications Commission 

Amended Application for New Standard Broadcast Station 

Construction Permit 

«••••••••• 

To the Federal Communications Commission 

Received Oct 23 1946 

1. Name of applicant: Hugh I. Webb, J. Kelley Robin¬ 
son and J. S. Robinson d/b as Southeastern Broadcasting 
Company. 

2. Post-office address: State Alabama City Sylacauga 
Street and number Post Office Box 332. 

3. Notices and communications with respect to this appli¬ 
cation are to be addressed to the following-named person at 
the address indicated: Hugh I. Webb, Post Office Box 332, 
Sylacauga, Alabama. 

John C. Hayes, 945 Munsey Building, Washington 4, D. C. 

*•••••••** 

62 Petition for Reconsideration 

The Clear Channel Group, by its attorney, hereby peti¬ 
tions the Commission as follows: 

1. To reconsider its action of June 21, 1946 whereby it 
adopted a policy of considering on “their individual 
merits” applications involving use of 1-A channels, day¬ 
time or limited time, where the proposed station is 750 miles 
or less from the dominant 1-A station using a non-direc- 
tional antenna on the frequency requested or is within the 
500 microvolt per meter 50% skywave contour of the dom¬ 
inant class 1-A station using a directional antenna and of 
granting such applications conditionally for daytime opera¬ 
tion only; and to hold in abeyance action on all such appli¬ 
cations pending final decision of the issues herein; or in the 
alternative, to designate such applications for hearing. 
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In Support Whereof petitioner states: 

2. Since the announcement of the June 21st policy, the 
Commission has granted eleven new applications for use 
i of 1-A channels, daytime only, as follows: 

• •*•••#*•• 

63 3. In addition, the Commission has granted four¬ 
teen new applications for use of 1-B channels as fol¬ 
lows : 

• 5f ••****#• 

64 4. Furthermore, since the announcement of the 
policy, the Commission has granted numerous appli- 

■ cations for use of channels adjacent to 1-A and 1-B fre¬ 
quencies. 

5. There are now pending before the Commission a large 
number of applications requesting facilities on or adjacent 

1 to 1-A and 1-B channels, similar to those which the Com¬ 
mission has already granted. 

6. Among the issues to be determined in the proceedings 
1 herein is whether or not higher power should be authorized 
! on clear channels. The Commission’s policy announcement 

of June 21, 1946, referred to above, was not accompanied 
by any statement of the reasons for the adoption of such 
policy, or for making a distinction between daytime stations 
located less, and daytime stations located more, than 750 
miles from the dominant station. Xor was there any ex¬ 
planation as to what “individual merits” would warrant 
daytime duplication on 1-A channels. Moreover, no policy 
1 was announced respecting assignments on 1-B channels or 
assignments on channels adjacent to 1-A and 1-B frequen¬ 
cies. 

7. There was no indication that the Commission’s policy 
announcement was intended to be a decision on any of the 
issues herein. However, the specific grants referred to 

1 above made since June 21, 1946 and the grant of others 
1 like them, may have the force and effect, among other 
things, of making more difficult the grant of increase power 
to clear channel stations. Actions adversely affect- 
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65 ing the proper determination of such an important 
broad issue, through the granting of specific applica¬ 
tions prior to a consideration of all the evidence already 
presented and to be presented in further proceedings here¬ 
in, are or may be ill-advised and contrary to public interest, 
convenience or necessity. 

8. The above entitled proceeding has been in process since 
February, 1945, and, during the intervening period, techni¬ 
cal committees established by the Commission, headed by 
inembers of the Commission’s engineering staff and com- 
jprising the leading technical experts in the country on 
broadcast allocation engineering, have undertaken compre¬ 
hensive investigations and studies, and have made reports. 
These investigations, studies and reports have involved 
great expenditures of time and money on the part both 
of the Commission and of all important groups in the in¬ 
dustry. Hearings have been held from time to time since 
January, 1946, but the final and more important portion of 
the hearings has not yet been held, in which it will or may 
be determined whether and to what extent, and in what man¬ 
ner, to give effect to the expert findings of the technical 
committees. Premature granting of daytime station appli¬ 
cations such as those under discussion seems certain to 
make more difficult and perhaps even to foreclose, giving 
proper effect to said findings. 

9. Petitioner intends to show in further proceedings here¬ 
in that greatly increased power should be permitted on a 
large number of clear channels, including some channels 
now classified as 1-B. The Commission’s actions referred 
to above run the danger of prejudicing petitioner’s case in 
this respect and of increasing the problems and obstacles 
which have to be overcome by the Commission in providing 
improved service to rural areas and the smaller cities and 
towns not now having adequate service. 

10. At the hearing on July 2, 1946, in this proceeding, 
petitioner’s counsel stated orally the objections of petitioner 
to the Commission’s announced policy and the Commission, 
through the Chairman, stated that the protest would be 
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taken under advisement (R. 3625-3626). To date, however, 
there has been no announcement of any decision of the 
Commission on the protest, except to the extent that the 
individual grants referred to above may be inter- 
66 preted as a decision on this matter. 

Wherefore, petitioner requests the Commission to 
take the action set forth in paragraph 1 above. 

Respectfully submitted, 

Clear Channel Group 

By Louis G. Caldwell 

Its Attorney 

*#•••••#*# 

70 File No. B2-R-331 

Official No. 331 
Call Letters W J R 

United States of America 

Federal Communications Commission 


Radio Broadcasting Station License 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations here¬ 
tofore or hereafter made by this Commission, and further 
subject to conditions set forth in this license, the licensee 
WJR, The Goodwill Station, Inc. is hereby authorized to 
use and operate the radio transmitting apparatus herein¬ 
after described for the purpose of broadcasting for the 
term beginning November 1, 1946, and ending November 1, 
1949. 

The licensee shall use and operate said apparatus only in 
accordance with the following terms: 

1. On a frequency of 760 kc. 

2. With power of 50 kilowatts, with an additional xxx 
w’atts from local sunrise to local sunset only. Antenna 
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current 23.06 amperes for 50 kilowatts; xxx amperes for 
xxx watts. Antenna resistance 94 ohms, 
i 3. During the following period or periods of time: 
Unlimited time. 

4. Under the call letters W J R 

5. With the main studio of the station located at: 2800 
Uisher Building, West Grand and Second Boulevards, De¬ 
troit, Michigan. 

The apparatus hereinabove authorized to be used and 
operated is located at: Wyandotte, S. W. Corner Sibley and 
Grange Road, Lat. 42° 10' 07° North, approximately 16 
miles South of Detroit, Michigan. Long. 83° 13' 00" West, 
and is described as follows: Western Electric, Type 306-B, 
Broadcasting Transmitter. Serial No. 101. Direct Crystal 
Control. Last radio stage: six 8.5 kilowatt vacuum tubes 
for low level modulation (Federal 342-A). Maximum rated 
carrier power output 50 kilowatts. Antenna: Single uni¬ 
form cross-section tower; height of vertical lead, 700'; over¬ 
all height above ground, 710'. Ground system consists of 
120 radials 600' long, buried 8". Tower painted and lighted 
in accordance with the attached specifications. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cannot be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) the 
auxiliary radio transmitting apparatus located at: Wyan¬ 
dotte, S. W. Comer Sibley and Grange Road, approximately 
16 miles South of Detroit, Michigan with power of: 10 kilo¬ 
watts. Antenna current—10.31 amperes for 10 kilowatts; 
antenna resistance—94 ohms and described as follows: 
Western Electric, Type 105-C-Modified, Broadcasting 
Transmitter. Direct Crystal Control. Last radio stage: 
four 2 1 /* kilowatt vacuum tubes for low level modulation 
(Federal Telegraph 320-B). Maximum rated carrier power 
output 10 kilowatts. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s application are true 
and that the undertakings therein contained so far as they 
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are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render 
such broadcasting service as will serve public interest, con¬ 
venience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to 
i operate the station nor any right in the use of the frequency 
designated in the license beyond the term hereof, nor in any 
other manner than authorized herein. Neither the license 
nor the right granted hereunder shall be assigned or other¬ 
wise transferred in violation of the Communications Act of 
i 1934. This license is subject to the right of use or control 
j by the Government of the United States conferred by sec¬ 
tion 606 of the Communications Act of 1934. 

Dated this 31st day of October, 1946. 

By direction of the 

1 Federal Communications Commission, 

[seal] . 

Secretary. 

#••••••••* 

i 73 Petition for Reconsideration 

Now comes WJR, The Goodwill Station, Inc., by its attor- 
i neys, and pursuant to the provisions of Section 1.390 of 
the Commission’s Rules and Regulations petitions the Com¬ 
mission to reconsider its action of December 5, 1946, grant¬ 
ing the above-described application without hearing, and 
upon such reconsideration 

(1) To designate the application for hearing in order 
to determine the extent of mutual interference that will 
result between station WJR and the station proposed 
in the application and to make petitioner a party to 
such hearing, or, in the alternative, 

(2) To place the application in the pending files until 
a decision is rendered in the Clear Channel Hearing, 
Docket No. 6741. 
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In support whereof, your petitioner states as follows: 

1. Petitioner is the licensee of station WJR, operating on 
760 kc, 50 kw, unlimited time, at Detroit, Michigan. Station 
WJR is a Class I station and under the Commission’s Rules 
find Standards of Good Engineering Practice is entitled to 
protection from interference by Class II daytime stations 
as requested by the above-described application to its 100 
uv/m contour. 

2. The above-described application requesting a construc¬ 
tion permit to erect a new standard broadcast station to 
operate on 760 kc, 500 watts, daytime hours of operation, at 
Clanton, Alabama, was granted by the Commission without 
hearing on December 5, 1946 (FCC Public Notice Mimeo 
No. 1415), thus depriving petitioner of an opportunity to 
be heard in opposition to the application. 

3. As shown by Exhibit A hereto attached and made a 
part hereof, operation of the Clanton station will cause sub¬ 
stantial interference to the present interference-free 

74 service of station WJR extending well within its 100 
uv/m contour. Such interference will adversely af¬ 
fect the interests of petitioner and will be contrary to the 
public interest. 

4. Operation of the Clanton station will, in effect, result 
'in a modification of petitioner’s license in that it will cause 
substantial interference within the interference-free service 
area of station WJR as established by the Commission’s 
Rules and Standards of Good Engineering Practice. Ac¬ 
cordingly, Section 312(b) of the Communications Act of 
1934, as amended, requires that the application be desig¬ 
nated for hearing and that petitioner be made a party there¬ 
to (FCC vs. National Broadcasting Company, Inc. (KOA), 
et al, 319 IT. S. 239; 87 L. ed. 1374). 

5. Among the issues to be determined in the Clear Chan¬ 
nel Hearing (Docket No. 6741) is whether or not higher 
power should be authorized on clear channels. A grant of 
the above-described application at this time will not only 
cause serious objectionable interference within the present 
interference-free service area of station WJR, but will also 
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create a serious obstacle to the proper determination of 
the higher power issue in the Clear Channel Hearing. 

Respectfully submitted, 

WJR, The Goodwill Station, Inc. 

By /s/ Reed T. Rollo 


Reed T. Rollo 
of 


Kirkland, Fleming, Green, Martin & Ellis 
914 National Press Building 
Washington 4, D. C. 


December 26,1946. 


Its Attorneys 


• ••#•••••• 

75 Exhibit A 

AFFIDAVIT 

George F. Leydorf, having been duly sworn on oath, de¬ 
poses and says as follows: 

The effect of daytime operation of a 500 watt station on 
760 KC/S located at Clanton, Alabama on the service now 
being rendered by WJR, Detroit has been studied. In this 
study the measured field intensity of WJR was used, and 
the field intensity of the Clanton, Alabama station was ob¬ 
tained by application of the hourly median field intensities 
obtained by the F.C.C. at Grand Island, Nebraska by mea¬ 
surement of WCCO, Minneapolis, Minnesota from 1939 to 
1944 inclusive, and WTW, Cincinnati, Ohio from October 
1, 1938 to March 31, 1939. The Clanton, Alabama station 
was assumed to have an inverse field of 124 millivolts per 
meter at one mile. Interference was deemed to exist when¬ 
ever the field intensity of the Clanton, Alabama station ex¬ 
ceeded 5% of the field intensity of WJR, in accordance -with 
standard practice. 

It was found that interference will exist at and within the 
measured 100 microvolt per meter contour of WJR. The 
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amount of interference varies from day to day and with the 
distance from Clanton, Alabama to the point on the WJR 
100 microvolt per meter contour under consideration. 

Where this contour lies nearest Clanton, Alabama, tlie^ 
interference existing during the months October through 
March can be summarized as follows: 

On 10% of the days there will be interference rang¬ 
ing from 10% to 100% of the hour for 3.7S hours. 

On 20% of the days there will be interference ranging 
from 10% to 100% of the hour for 2.81 hours. 

On 30% of the days there wall be interference rang¬ 
ing from 10% to 100% of the hour for 2.05 hours. 

Where the WJR 100 microvolt per meter contour lies 
most distant from Clanton, Alabama the interference ex¬ 
isting during the months October through March similarly 
summarized is as follows: 

l 

On 10% of the days there will be interference for 
2.55 hours. 

On 20% of the days there will be interference for 
1.85 hours. 

On 30% of the days there vail be interference for 1.42 
hours. 

As before, the interference during these hours will range 
from 10% to 100% of the hour. 

All other points on the W.TR 100 microvolt per meter 
contour lie at distances intermediate between the extremes 
studied in detail and summarized above. Therefore, the 
hours per day during which interference exists will range 

between the above mentioned limits. 

76 The extent of interference within the 100 microvolt 

per meter contour is indicated by similar calculations 
for the 200 microvolt per meter contour which are sum¬ 
marized in the following table. 
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% of Days 
October 

Thru March 

Hours interference per day 
at WJR 200 uv/m contour 
nearest Clanton, Ala. 

Hours interference per day 
at WJR 200 uv/m contour most 
distant from Clanton, Ala. 

10 

2.72 

1.71 

20 

1.83 

1.16 

30 

1.19 

.82 


Many people in the northern part of Michigan depend 
upon WJR for broadcast service in areas where the field 
intensity ranges far below 100 microvolts per meter. Al¬ 
though a number of broadcast stations are located in this 
region they are so severely limited by co-channel interfer¬ 
ence from other stations that their service areas are quite 
small. As a consequence, over much of the area in the 
northern part of Michigan WJR provides the best broad¬ 
cast service available, even though the field intensity is less 
than 100 microvolts per meter. 

This area falls within the cutover region studied in the 
F.C.C. Radio survey, July 1945, collected and compiled by 
the Bureau Of The Census for the F.C.C. and which is in 

evidence on Docket No. 6741 as Exhibit 74. The survev 

• 

shows that in the cutover region WJR is the most listened 
to station, both day and night (see Description of F.C.C. 
Radio Survey; and F.C.C. Radio Survey, July 1945, Vol. 
Ill, Part 1, Table 15-8, 16-8 and 17-8). 

The useability of the WJR signal in Northern Michigan 
is verified by the atmospheric noise data in evidence on 
Docket 6741, (Exhibit 264 fig. 12-3 and Exhibit 109 fig. 3-1). 
According to these data 40 microvolts per meter will give 
atmospheric noise free reception for 50% of the year, and 
therefore 30 microvolts per meter will give atmospheric 
free reception for 35% of the year. Since atmospheric noise 
is largely concentrated in the six summer months of the 
year the service of WJR during the six winter months will 
be noise free for a large percentage of the time. 

/s/ George F. Leydorf 
George F. Leydorf 
Chief Engineer 

WJR, The Goodwill Station, Inc. 

• ••••••••«' 
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77 Department of Commerce—Bureau of the Census 

FCC Radio Survey 

Table 15—8 Households Reporting Specific Class IA Sta¬ 
tions Heard and Percent Hearing These Without 
Trouble, Day (Q. 4) and Night (Q. 5). 

CUTOVER REGION 


Households Reporting Stations Heard During— 
DAY NIGHT 


Call 

Total 

Percent Hearing 

Total 

Percent Hearing 

Letters 

Number 

Without Trouble 

Number 

Without Trouble 

KDKA 

27 

0% 

298 

88% 

KMOX 

912 

oo 

M4* 

1,333 

79 

WABC 

• • • • 

m m 

141 

100 

WBAP 

• • • • 


654 

100 

WBBM 

13,966 

28 

19,394 

63 

WBZ 



8 

100 

WCCO 

50,007 

67 

47,283 

71 

WEAF 

• • • . 


8 

100 

WENR 

6,8S2 

53 

9,930 

83 

wfAa 

.... 

• • 

698 

100 

wgN 

42,805 

48 

62,601 

72 

WHAM 

654 

0 

.... 

.. 

WHAS 

141 

0 

537 

74 

WHO 

23,507 

84 

26,482 

88 

WJR 

74.240 

83 

77,328 

89 

WLS 

33.699 

45 

42,635 

57 

WLW 

5.232 

35 

7.408 

44 

WMAQ 

15,180 

75 

16,898 

74 

WSB 

SS5 

0 

1,140 

100 

WSM 

5,749 

16 

18.008 

44 

wtam 

465 

4 

515 

31 

WWL 

.... 

• • 

•57 

100 
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78 Department of Commerce—Bureau of the Census 

FCC Radio Survey 

Table 16—8 Households Reporting Specific Class IB Sta¬ 
tions Heard and Percent Hearing These Without 
Trouble, Day (Q. 4) and Night (Q. 5). 

CUTOVER REGION 


Households Reporting Stations Heard During— 
DAY NIGHT 


Call 

Total 

Percent Hearing 

Total 

Percent Hearing 

Letters 

Number 

Without Trouble 

Number 

Without Trouble 

KOA 

730 

100% 

4,303 

100% 

KSTP 

15,765 

32 

12,304 

56 

WCFL 

194 

10 

19 

100 

WJZ 

718 

0 

718 

48 

WOWO 

576 

3 

557 

0 

WRVA 

288 

0 

141 

100 

79 Department of Commerce—Bureau of 

the Census 


FCC Radio Survey 

Table 17—8 Households Reporting Specific Class II Sta¬ 
tions Heard and Percent Hearing These Without 
Trouble, Day (Q. 4) and Night (Q. 5). 

CUTOVER REGION 


Households Reporting Stations Heard During— 
DAY NIGHT 


Call 

Total 

Percent Hearing 

Total 

Percent Hearing 

Letters 

Number 

Without Trouble 

Number 

Without Trouble 

KUOM 

490 

71% 

141 

0% 

WAIT 

19 

100 

19 

100 

WBZA 

• • • • 

• . 

8 

100 

WCAL 

1,003 

65 

1,003 

65 

WCAR 

1,184 

57 

510 

0 

WDGY 

6,083 

46 

3,089 

54 

WHN 

255 

0 

• • • • 

• • 

WJJD 

5,716 

23 

11,669 

42 

WJW 

347 

0 

• • • • 


WEAR 

20,895 

76 

6,943 

65 

WMBI 

576 

50 

• • • • 


WOI 

2,667 

95 

208 

loo 

WPAG 

885 

100 

• • • • 

• • 

• • 

• 

• • • 

• 

• * • 
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82 Opposition to Petition for Reconsideration 

Now comes Hugh I. Webb, J. Kelley Robinson, and J. S. 
Robinson, d/b as Southeastern Broadcasting Company, 
(hereinafter referred to as “Respondents”), by their at¬ 
torneys, and file their opposition to petition of WJR, The 
Goodwill Station, Inc., for reconsideration of the above- 
described application, and request the Commission to dis¬ 
miss said petition for the following reasons: 

(1) The request of Petitioner that the Commission desig¬ 
nate said application for hearing is not supported by the 
showing required by Section 1.390 (a) and (c) of the Com¬ 
mission’s Rules, and 

(2) The alternate request of Petitioner that said applica¬ 
tion be placed in pending file until a decision is rendered 
in the Clear Channel Hearing is for action contrary to es¬ 
tablished procedure; 

In answer to each paragraph of the petition, Respondents 
state: 

1. Petitioner’s station WJR, classified under the Commis¬ 
sion *s Rules and Standards of Good Engineering Practice 
as a Class I station, is afforded protection by the Commis¬ 
sion’s Rules and Standards of Good Engineering Practice 
to its 100 uv/m ground wave contour during daytime. 

2. Respondents’ application was granted in accordance 

with the Commission’s Rules and.Standards of Good 
Engineering Practice and in the absence of any inter- 

83 ference caused within the normally protected con¬ 
tour of its station by Respondents’ station, Peti¬ 
tioner had no right to be heard in opposition to Respon¬ 
dents’ application and cannot now complain that Respon¬ 
dents’ application was granted without a hearing. 

3. Respondents deny (see Respondents’ Exhibit “A” at¬ 
tached hereto) and Petitioner does not allege, nor does its 
Exhibit “A” show, that the operation of Respondents’ sta¬ 
tion will cause any ground wave interference from which 
petitioner’s station is protected during its daytime opera¬ 
tion by the Commission’s Rules and Standards of Good 
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Engineering Practice. Petitioner has not shown that its 
interests will be adversely affected or that operation of Re¬ 
spondents’ station will be contrary to public interest. 

4. Having failed to show' that Respondents’ station will 
cause any ground w’ave interference from which Petition¬ 
ers’ station is protected during its daytime operation by 
the Commission’s Rules and Standards of Good Engineer¬ 
ing Practice, Petitioner fails to show that the operation of 
Respondents’ station will, in effect, result in modification 
of Petitioner’s license. Section 312 (b) of the Communica¬ 
tions Act of 1934, as amended, and the Decision in FCC vs. 
National Broadcasting Company, Inc., (KOA) 319 U. S. 
239, cited by Petitioner do not apply to this case. 

5. On June 21, 1946, the Commission having before it 
the issues in the Clear Channel Hearing (Docket 6741), is¬ 
sued its public notice, 95034 (amended), establishing the 
procedure w r hich it would follow' in making Class II assign¬ 
ments on 1-A frequencies. In said public notice the Com¬ 
mission recited “ . . . that w'hen no conflict with the resolu¬ 
tion of the general problems that are in issue can be fore¬ 
seen, additional daytime assignments on United States 1-A 
clear channels may be made before conclusion of that hear¬ 
ing” and set down the following procedure: “ . . . (2) the 

Commission will consider on their individual merits, 
84 applications involving use of 1-A channels, daytime 

or limited time, where the proposed station is 750 
miles or less from the dominant 1-A station . . . ”. Re¬ 
spondents’ application for daytime use of 760 kc, by a sta¬ 
tion less than 750 miles from WJR, the dominant 1-A sta¬ 
tion on the channel, was considered under the above estab¬ 
lished procedure and Petitoner’s request is that the Com¬ 
mission arbitrarily adopt a contrary procedure in this 
particular instance. 

Wherefore the Premises Considered, Respondents re¬ 
quest that the Commission dismiss the Petition of WJR, 
The Goodwill Station, Inc., for Reconsideration of the Com- 
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mission’s action of December 5, 1946, granting the above- 
described application. 

1 Respectfully submitted, 

Hugh I. Webb, J. Kelley Robinson 
and J. S. Robinson, d/b as South¬ 
eastern Broadcasting Company 

By Their Attorneys 
John C. Hayes 
Eugene L. Burke 
945 Munsev Building 
Washington 4, D. C. 

86 Exhibit “A” 

AX ENGINEERING REPORT IN RE APPLICATION 
OF HUGH L WEBB, J. KELLY ROBINSON AND 
J. S. ROBINSON, d/b as SOUTHEASTERN BROAD¬ 
CASTING COMPANY, CLANTON, ALABAMA. 

An engineering statement prepared by George F. Ley- 
dorf, Chief Engineer of WJR, and filed by WJR, the Good¬ 
will Station, Inc., in a petition for reconsideration of the 
above-mentioned grant at Clanton, Alabama, has been re¬ 
ceived by the F. C. C. 

Clanton, Alabama, applicant has received a construction 
permit to erect a new Standard Broadcast Station to op¬ 
erate on 760 kc, 500 watts, with daytime hours of operation 
only. This was a grant made by the Commission without 
hearing on December 5,1946. 

The engineering statement set forth by Mr. Leydorf de¬ 
scribed in detail an alleged skywave interference to WJR 
which is predicated upon information which has been sub¬ 
mitted to the Commission in the Clear Channel Hearing 
Docket and which has not been adopted by said Commission 
as of this date. The grant to the Clanton, Alabama, station 
was made in accordance with the Commission’s Standards 
of Good Engineering Practice now in effect and in further 
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accordance with the Commission’s later statement of engi¬ 
neering policy which has set forth the fact that only day¬ 
time grants on Class 1-A channels will be made, pending 
the outcome and decisions of the clear channel hearing 
docket, to daytime only applicants. 

(1) Which will not cause daytime interference to the 
normally protected co-channel ground wave service contour 
of said Class 1-A stations (100 microvolt ground wave con¬ 
tour service), and 

(2) Which lie within a radius of 750 miles of the location 
of the dominant 1-A station on the channel. 

The distance between Detroit, Michigan, and Clanton, 
Alabama, is sufficient to allow adequate clearance between 
the ground w’ave 5 microvolt contour of the Alabama sta¬ 
tion and the 100 microvolt ground wave service contour of 
WJR. In this connection the Standards of Good Engineer¬ 
ing Practice of the F. C. C. set forth the daytime protection 
requirements to Class I stations as follows: 

“ (2) From an engineering point of view, Class I stations 
may be divided into two groups: 

“ (a) The Class I stations in Group 1 are those assigned 
to the channels allocated by section 3.25, paragraph (a), on 
-which duplicate nighttime operation is not permitted, that 
is, no other station is permitted to operate on a channel 
with a Class I station of this group within the limits of the 
United States (the Class II stations assigned the channels 
operate limited time or daytime only), and during daytime 
the Class I station is protected to the 100 uv/m ground wave 
contour 

87 This is reaffirmed in Table No. 4 on Page 10 of the 
printed edition of the Standards. The Empirical 
Table on page 13 of the printed edition of the Standards, 
“Table VI—Required Day Separation in Miles Between 
Broadcast Stations on the Same Channel,” set forth that 
the minimum permissible mileage separation between a 500 
watt Class II station and a 50 kw Class I station shall be 
493 miles. Separation between Detroit, Michigan, and 
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Clanton, Alabama, is approximately 685 miles which is 
greater than the minimum permissible separation set forth 
in the Empirical Tables. Table VI is not relied upon to 
substantiate the lack of ground wave interference but is 
mentioned here simply to show the intent of the existing 
Standards of Good Engineering Practice of the Commis¬ 
sion. It clearly indicates that no recognition therein is 
given to sky wave interference during periods of time be¬ 
tween local sunrise and local sunset, that is, daytime opera¬ 
tion of Class I stations. By actual calculation, there is no 
interference to the 100 microvolt ground wave service of 
Station AVJR from Clanton, Alabama, in accordance with 
existing Standards of Good Engineering Practice. The 
grant of the application at Clanton, Alabama, was made in 
accord with such Engineering Standards as exist today and 
it clearly indicates that petition for reconsideration filed by 
TTJR and the accompanying engineering affidavit of Mr. 
George F. Leydorf is based on evidence which is not in ac¬ 
cord with said Standards and upon evidence which has not 
been adopted or conclusively accepted as the basis of any 
new Standards to be enacted by the Commission. There¬ 
fore, the engineering considerations claimed therein are not 
applicable to the grant of the new daytime station at Clan¬ 
ton, Alabama, since the engineering allegations therein are 
hot in accord with the Standards of Good Engineerimr 
Practice now in effect. 

Commercial Radio Equipment Company, 
By Everett L. Dillard, Gw. Mgr. 

• ••••••••• 

89 Memorandum Opinion 

This matter comes before the Commission on a petition 
filed by the Clear Channel Group on October 8, 1946, re¬ 
questing the Commission to reconsider its policy with re¬ 
spect to the licensing of stations to operate on clear chan¬ 
nels and on channels adjacent to clear channels.* Pursuant 

* On November 13, 1946 the Commission announced that it had denied the 
instant petition and that an opinion setting forth the Commission’s reasons 
would be issued at a future date. 
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to this policy the Commission has dismissed all applications 
requesting permission to operate fulltime on any I-A chan¬ 
nel or to operate on such channels with power in excess of 
50 kilowtts. The Commission has also, pursuant to this pol¬ 
icy, placed in the pending files all applications for daytime 
operation on a I-A channel where the proposed station is 
more than 750 miles from the dominant station using a non- 
directional antenna or is beyond the 0.5 millivolt per meter 
50% skywave contour of the dominant Class I-A station 
using a directional antenna on the frequency requested. 
Application for daytime operation on I-A stations within 
i a lesser distance and all other applications are considered 
by the Commission on their merits. 

The petition points out that under the foregoing policy 
the Commission has granted numerous applications for day- 
i time operation on I-A channels and for stations on chan- 
i nels adjacent to I-A and I-B frequencies and that there are 
many such applications still pending before the Commis¬ 
sion. The petition further points out that the order in the 
clear channel hearing (Docket No. 6741) places in issue 
I the possibility of a revision of the Commission’s present 
rules limiting maximum power to 50 kilowatts. According 
i to the petition the licensing of daytime stations on I-A 
channels or the licensing of stations on channels adjacent 
to clear channels may have the effect “of making more 
difficult the grant of increased power to clear channel 
stations.” 

The Commission is of the opinion that a grant of the 
instant petition would not be in the public interest. If the 
i petition were granted, it would mean that no action could 
be taken on any application for operation on the frequen¬ 
cies 610 kc to 1590 kc since all of these frequencies are 
either I-A channels or are adjacent (within 30 kc) to I-A 
channels. The net result would be to preclude the Com- 
i mission to a very large extent from exercising its licensing 
functions. 

90 Nor is there any valid reason for withholding ac¬ 
tion on those applications requesting authority to 
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i 

operate on clear channels in accordance with the Commis¬ 
sion’s policy. These applications are consistent with the 
Commission’s Rules and Regulations and fulfill a definite 
public need. Thus, a review of the Commission’s records 
discloses that since October 8, 1945—the date on which the 
Commission resumed its normal licensing following the 
lifting of the wartime freeze—18 construction permits for 
new stations have been issued for daytime operation on 
I-A channels and 55 construction permits for new stations 
have been issued for operation on I-B channels, almost all 
of the latter being for daytime operation. Of these 103 
construction permits which have been granted, more than 
half (53) have been in cities having no other standard 
broadcast station. With the difficulty of finding room in 
the standard broadcast band for additional stations, it is 
apparent that cities without any service or with inadequate 
service must rely to a very large extent on daytive stations 
which are licensed to operate on clear channels. 

Moreover, a review of the applications for daytime oper¬ 
ation on clear channels shows that many of these applicants 
are also desirous of entering FM broadcasting and are 
utilizing their daytime operation in helping them finance 
their operation during the transition period until FM be¬ 
comes firmly established. In the Commission’s opinion 
this assistance to the establishment of FM broadcasting is 
in the public interest and is an additional reason for deny¬ 
ing the relief requested. 

The denial of the petition of the Clear Channel Group 
will not, in the Commission’s opinion, adversely affect the 
outcome of the clear channel hearing. The Commission 
has already announced that no applications wdll be ac¬ 
cepted for nighttime operation on a I-A channel until after 
the conclusion of the clear channel hearing; hence there is 
no possibility of any I-A channel being duplicated night¬ 
time before the clear channel hearing is concluded. 

So far as the possibilities of higher power are concerned, 
the Commission’s present policy will not operate as a bar 
if the Commission determines to amend its rules and allow 
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higher power. Applications for stations on I-A channels 
more than 750 miles from the dominant stations are placed 
in the pending files in accordance with the Commission’s 
policy. Applications for stations within 750 miles of the 
dominant I-A station must be designated for hearing if 
they involve interference to the normally protected contour 
of the I-A station. Hence, there is only a very limited area 
where daytime stations can be placed so far as I-A channels 
are concerned. 

It is of course recognized that any increase in power of 
existing I-A stations or the relocation of such stations may 
result in interference to the normally protected contour of 
such stations from the new daytime stations, where none 
exists today. However, the same situation may arise with 
respect to existing stations. Problems of relocation 
91 are bound to be very difficult in any event. The addi¬ 
tion of new stations may make it somewhat more 
difficult. However, when it is remembered that it will 
always be easier to find room for daytime stations than 
for fulltime stations, it should not by any means prove to 
be insuperable to find assignments for those daytime sta¬ 
tions in existence at the eonclution of the clear channel 
hearing, if a reallocation proves to be necessary. 

There remains the problem involved in possible skywave 
interference during the daytime. Under the present Rules 
and Regulations and Standards of Good Engineering Prac¬ 
tice, no station is protected against skywave interference 
during the daytime. If the power of existing I-A stations 
is raised substantially, it may very w’ell be that daytime 
skywave interference will become a problem that should be 
dealt with in the Rules and Regulations or Standards of 
Good Engineering Practice. However, it should be pointed 
out that this will be true for existing daytime stations as 
well as for new stations; the problem therefore is not cre¬ 
ated by the licensing of the new stations. Moreover, the 
clear channel hearing includes an issue concerning possible 
revision of the rules and regulations governing the hours 
of operation of daytime stations on clear channels. Under 
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this issue all relevant evidence can be introduced by peti¬ 
tioner as well as other interested persons concerning day¬ 
time skywave interference and the desirability of revising 
Commission rules for operation of daytime stations. Any 
grants that are made to daytime stations are subject to 
whatever changes in the rules may be made as a result of 
the clear channel hearing. 

For the foregoing reasons the petition of the Clear 
Channel Group is denied. * 

Federal, Communications Commission 
T. J. Slowie, 

Secretary . 

Adopted: January 2, 1947. 

* «•••••••• 

94 [File No. BP-4747] 

94 Memorandum Opinion and Order 

The Commission has before it a petition for reconsider¬ 
ation filed December 26, 1946, by WJR, The Goodwill Sta¬ 
tion, Inc., licensee of Station WJR, Detroit, Michigan, 
directed against the Commission’s action of December 5, 
1946, granting without hearing the application of Hugh I. 
Webb, J. Kelley Robinson, and J. S. Robinson, doing busi¬ 
ness as Southeastern Broadcasting Company, for a con¬ 
struction permit to erect a new standard broadcast station 
to operate on 760 kc, with 500 watts power, daytime only 
(Class II), at Clanton, Alabama (File No. BP-4747). On 
January 3,1947, Southeastern Broadcasting Company filed 
hn opposition to the petition for reconsideration. 

WJR is a Class I-A station operating on 760 kc, with 50 
kw power, unlimited time, at Detroit, Michigan. 

The petition requests the Commission to reconsider its 
action and, upon such reconsideration, either to designate 
the application for hearing, making the petitioner a party 
to such hearing, or, in the alternative, to place the applica¬ 
tion in the pending files until a decision is rendered in the 
Clear Channel Hearing (Docket No. 6741). In support of 
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its petition, petitioner contends that the proposed opera¬ 
tion of the applicant will cause “objectionable interfer¬ 
ence” to Station WJR within its normally protected 100 
uv/m contour. Such interference, it is alleged, will not 
only adversely affect the interests of the petitioner, but 
will be contrary to the public interest. It is also urged 
that a grant of such application at this time will create a 
serious obstacle to the proper determination of the higher 
power issue in the Clear Channel Hearing. 

The opposition to the petition states that the request of 
the petitioner that the Commission designate the applica¬ 
tion for hearing is not supported by the showing required 
by Section 1.390 (a) and (c) of the Commission’s Rules, 
and that the alternate request is for action contrary to 
established procedure of making Class II assignments on 
! I-A frequencies. It is urged that the proposed operation 
! will not produce objectionable interference to the normally 
protected contour of WJR within the purview of the Com¬ 
mission’s Rules and Standards of Good Engineering 
Practice. 

95 The Commission considered the precise questions 
i here raised in its decision and order dated Febru¬ 

ary , 1947, denying the petition for reconsideration of 
Courier-Journal and Louisville Times, Inc., directed 
against the grant -without hearing to Oklahoma Agricul- 
i tural and Mechanical College, Stillwater, Oklahoma (File 
No. BP-4748). The basis for such decision and order is 
equally applicable to the instant case. 

Insofar as petitioner contends that the daytime inter¬ 
ference of which it complains not only affects the interests 
of petitioner but “will be contrary to the public interest”, 
as has already been shown, the Commission’s action in 
i granting the Southeastern Broadcasting Company applica¬ 
tion does not affect any interest of petitioner’s which is 
entitled to protection under the Commission’s Rules and 
Standards; henco petitioner is not adversely affected by 
i the grant; nor has petitioner set forth any facts in support 
of its conclusion that the grant is contrary to the public 
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interest. On the other hand, when the Commission had 
the Southeastern Broadcasting Company application for 
construction permit before it for consideration on the 
merits, the Commission was able to find from an examina¬ 
tion thereof that the applicant is legally, technically, finan¬ 
cially, and otherwise qualified, that its proposed program 
service is meritorious, and that a grant of the application 
would serve the public interest. No facts or reasons are 
given by petitioner which would require the Commission 
to change this finding. 

We think, on the basis of the foregoing, that the WJR 
petition for reconsideration of the Southeastern Broad¬ 
casting Company grant must be denied. 

Accordingly, It Is Ordered, This 20th day of February, 
1947, that the said petition for reconsideration and hearing 
filed by WJR, The Goodwill Station, Inc. (WJR), Detroit, 
Michign, be, and it is hereby denied. 

Federal Communications Commission 
T. J. Slowie, 

Secretary . 

«*•••••••• 

[File No. BP-4748] 

96 Memorandum Opinion and Order 

The Commission has before it a petition for reconsider¬ 
ation filed December 5, 1946, by the Courier-Journal and 
Louisville Times Company, Inc., licensee of Station WHAS, 
Louisville, Kentucky, directed against the Commission ac¬ 
tion of November 15, 1946, granting without hearing the 
above-entitled application of Oklahoma Agricultural and 
Mechanical College, for a construction permit to erect a 
new standard broadcast station to operate on 840 kc, with 
10 kw power, daytime only (Class II), at Stillwater, Okla¬ 
homa (File No. BP-4748). On December 13, 1946, Okla¬ 
homa Agricultural and Mechanical College filed an answer 
to the petition. 

WHAS is a Class I-A station operating on 840 kc, with 
50 kw power, unlimited time, at Louisville, Kentucky. 
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The petition requests the Commission to reconsider its 
action, and either to designate for hearing the application 
of Oklahoma Agricultural and Mechanical College, making 
the petitioner a party to the hearing, or, in the alternative, 
to withhold final action on such application until a decision 
has been rendered in the Clear Channel Hearing (Docket 
No. 6741). In support of its petition, petitioner contends 
that the proposed operation of the applicant will cause 
“objectionable interference” to Station WHAS within its 
normally protected 100 uv/m contour. It is alleged that 
the daytime skywave from the proposed operation will 
cause interference to the groundwave service of WHAS. 
The petition also urges that the petitioner’s plan for ob¬ 
taining higher power will be prejudiced, and that a serious 
obstacle to the proper determination of the higher power 
issue in the Clear Channel Hearing will be created by the 
grant. 

The answer to the petition states that withholding action 
would be in conflict with the Commission’s previously 
established policy (action of November 15, 1946, on peti¬ 
tion of Clear Channel Group), and that the proposed oper¬ 
ation will not produce “electrical interference” to the nor¬ 
mally protected contour of Station WHAS within the 
purview of the Commission’s Rules and Regulations and 
Standards of Good Engineering Practice. 

Under the Commission’s Rules and Standards, a Class 
I-A station is normally protected against groundwave in¬ 
terference to its 100 uv/m groundwave contour (see 
Standards, Table IV, Page 10 and Page 2). The 
97 precise question which is here involved of protection 
against daytime skywave interference was raised in 
the matter of the application of Patrick Joseph Stanton 
(File No. BP-4495). There, WCKY, Cincinnati, Ohio, 
complained that the operation of the proposed station of 
Patrick Joseph Stanton, Philadelphia, Pennsylvania, would 
result in skywave interference to WCKY during a period 
following sunrise and preceding sunset. In denying, on No¬ 
vember 14, 1946, the WCKY petition for reconsideration of 
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the Patrick Joseph Stanton grant, the Commission pointed 
out that its Rules relating to protection of daytime con¬ 
tours of clear channel stations do not take cognizance of, 
nor afford protection against, skywave interference; that 
such waves are not reflected effectively back to earth dur¬ 
ing the day; that the periods of diurnal change are very 
uncertain and erratic in their effect on radio wave propa¬ 
gation ; that on some days in the periods immediately before 
sunrise and sunset, skvwaves may be reflected into areas 
which on other days and in the same periods of time receive 
no such signal; and that in this state of the radio art, it is 
virtually impossible, and the Commission believes it would 
be unreasonable, to define “daytime’’ operation in terms 
as unstable, erratic and uncertain as the conditions of radio 
wave propagation at sunrise and sunset. 

The allegation that the grant might affect the future 
assignment of facilities to the petitioner’s station, upon 
determination of the Clear Channel Hearing, is identical 
with the argument advanced in the Clear Channel Group 
petition requesting the Commission to reconsider its policy 
with respect to licensing stations to operate on clear chan¬ 
nels. In denying the petition of the Clear Channel Group, 
the Commission in its Memorandum Opinion (Mimeograph 
No. 1992), adopted January 2, 1947, said in part: 

“* * * So far as the possibilities of higher power are 
concerned, the Commission’s present policy will not oper¬ 
ate as a bar if the Commission determines to amend its 
rules and allow higher power. Applications for stations 
on I-A channels more than 750 miles from the dominant 
stations are placed in the pending files in accordance with 
the Commission’s policy. Applications for stations within 
750 miles of the dominant I-A station must be designated 
for hearing if they involve interference to the normally 
protected contour of the I-A station. Hence, there is only 
a very limited area where daytime stations can be placed 
so far as I-A channels are concerned. * * * 
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There remains the problem involved in possible sky- 
wave interference during the daytime. Under the present 
Rules and Regulations and Standards of Good Engineering 
Practice, no station is protected against skywave interfer¬ 
ence during the daytime. If the power of existing I-A 
stations is raised substantially, it may very well be that 
daytime skywave interference will become a problem that 
should be dealt with in the Rules and Regulations or Stand¬ 
ards of Good Engineering Practice. However, it 
98 should be pointed out that this will be true for exist¬ 
ing daytime stations as well as for new stations; the 
problem therefore is not created by the licensing of the new' 
stations. Moreover, the Clear Channel Hearing includes 
an issue concerning possible revision of the rules and regu¬ 
lations governing the hours of operation of daytime sta¬ 
tions on clear channels. Under this issue, all relevant 
evidence can be introduced by petitioner as well as other 
interested persons concerning daytime skywave interfer¬ 
ence and the desirability of revising Commission rules for 
operation of daytime stations. Any grants that are made 
to daytime stations are subject to whatever changes in the 
rules may be made as a result of the Clear Channel 
Hearing.’ ’ 

We think, on the basis of the foregoing, that the WHAS 
petition for reconsideration of the Oklahoma Agricultural 
and Mechanical College grant must be denied. 

Accordingly, It Is Ordered, This 20th day of February, 
1947, that the said petition for reconsideration and hearing 
filed by Courier-Journal and Louisville Times Company, 

InC., BE, AND IT IS HEREBY, DENIED. 

Federal Communications Commission 
T. J. Slowie, 

Secretary. 
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99 Petition of Clear Channel Broadcasting Service 

The Clear Channel Broadcasting Service hereby peti¬ 
tions the Commission as follows: 

To conduct an investigation into the characteristics and 
effects of standard broadcast daytime signals and the nat¬ 
ural conditions affecting them and, after such investiga¬ 
tion, to amend the Commission’s Rules and Standards of 
Good Engineering Practice for Standard Broadcast sta¬ 
tions to such an extent and in such manner as may seem 
desirable and proper from the results of such investiga¬ 
tion: and to hold in abeyance action on all applications for 
daytime assignment on Class I-A and I-B channels pending 
the outcome of such investigation and the amendment of 
the aforesaid Rules and Standards. 

In Support Whereof petitioner states: 

1. Under the present Rules and Regulations and Stand¬ 
ards of Good Engineering Practice of the Commission no 
standard broadcast station is specifically protected against 
sky-wave interference during the daytime and no consider¬ 
ation is given to service afforded by daytime sky-wave 
signals. Such interference is permitted no matter how 
disastrous it may be to a station’s daytime signal and no 
matter how large a segment of the listening public may be 
adversely affected by such interference, and all possibilities 
of service available from such a signal are disregarded. 

2. Existence of a daytime sky-wave signal or a daytime 
signal which behaves like a sky-wave has been known to 
exist but the real extent and effects thereof have not been 
known. Some reliable information is presently available 
for certain distances and frequencies and for certain 
months (winter) of the year. This information is sufficient 
to demonstrate that the present Rules and Standards are 
inadequate concerning daytime transmission and that the 
Commission is allocating daytime frequencies without full 
and complete knowledge of the actual interference 
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100 being caused thereby. Details respecting this and 
other matters relating to the problem are set forth 
in an affidavit by George F. Leydorf, a qualified radio engi¬ 
neer, which is attached hereto as Exhibit “A”. 

3. As set forth in Exhibit “A”, the Commission’s pres¬ 
ent Rules and Standards governing the assignment and 
allocation of frequencies for daytime use and the protec¬ 
tion accorded stations operating during the daytime from 
electrical interference are based upon curves showing the 
field intensity of the ground wave against distance and 
these curves in turn are based upon electrical theories 
which, beyond certain limiting distances, yield wide dis¬ 
crepancies between theoretical and actual results. These 
limiting distances may be as low as 30 miles. That is to 
say, the curves will show a field strength of so much at a 
certain distance whereas actual measurements will show 
the field strength to be much higher than that shown by 
the curves. As the distances increase the discrepancies in¬ 
crease. Some of the possible reasons for these discrepan¬ 
cies are set forth in Exhibit “A”. Thus, the present Rules 
and Standards governing daytime transmission are based 
upon inaccurate data and the result is that signals which 
would otherwise be protected under the present Rules are 
being seriously interfered with. Efficient use is not, there¬ 
fore, being made of the broadcast spectrum during day¬ 
time hours and the listeners in a substantial part of the 
country are the losers thereby. 

4. In 1934, a group of clear channel station licensees, 
largely composed of the same members as petitioner and 
constituting petitioner’s predecessor organization, sug¬ 
gested a similar investigation into the characteristics of 
night-time sky-wave signals and the Commission conducted 
a survey and an investigation during the winter and sum¬ 
mer of 1935. As a result of this survey comprehensive data 
was obtained on the actual performance characteristics of 
night-time sky-wave signals. Petitioner’s predecessor or- 
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ganization, together with other representatives of the indus¬ 
try, cooperated in this survey by providing equipment and 
locations for the measurements and engineering personnel 
to assist in such measurements. All this was done under the 
supervision of the Engineering Department of the Com¬ 
mission. Analysis of thousands of recordings was made in 
terms of signal strengths received at different distances 
from the station at different times of the night and for 
different percentages of the time. The curves resulting 
from the measurements were used as the basis for calcu¬ 
lating night-time sky-wave signals and sky-wave inter¬ 
ference signals and form the basis for the Cornmis- 
101 sion’s existing Rules and Standards governing night¬ 
time sky-wave transmissions (Docket 4036). It is 
the same kind of curves, based upon actual measurements, 
which petitioner urges should be obtained as a basis for 
daytime allocation of frequencies. 

o. The last paragraph of Exhibit “A” contains 6 sug¬ 
gestions for conducting the daytime sky-wave investigation 
proposed herein. Petitioner believes that its members and 
other representatives of the industry will cooperate and 
assist in carrying out the investigation and survey, as they 
did in 1935, if co-channel daytime duplication of clear 
channels is halted long enough to make the investigation 
and survey. If such duplications are not stopped, actual 
field measurements will be impossible or nearly so because 
of the existence of too many interfering signals on the same 
channel. Continued daytime dupliction on clear channels 
might well result in chaos on the davtime air-waves which 
would be a high price to pay for such action. 

i 

6. Petitioner recognizes and appreciates that the Engi¬ 
neering Standards as now written, although not fully 
abreast of the best engineering data available, are neces¬ 
sary for the practical performance of the Commission’s 
functions. It is not Petitioner’s desire to handicap the 
Commission in its function of making proper frequency 
assignments while the data and information referred to 
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herein are being obtained in cases where no substantial 
probability of injury appears. Petitioner believes that the 
temporary halting of duplication on I-A and I-B channels 
within reasonable distances (not less than 1200 miles) of 
dominant stations will not actually hamper the Commis¬ 
sion in its work but, to the contrary, will enable the Com¬ 
mission to obtain adequate and comprehensive data upon 
which it can base proper allocation in the future. 

7. In the Commission’s Memorandum Opinion of Jan¬ 
uary 2, 1947 entitled “In the matter of petition of Clear 
Channel Group for reconsideration of the Commission’s 
policy with respect to licensing of stations on Clear Chan¬ 
nels and channels adjacent to Clear Channels” the Com¬ 
mission stated that “if the power of existing I-A stations 
is raised substantially, it may very well be that daytime 
sky-wave interference will become a problem that should 
be dealt with in the Rules and Regulations or Standards 
of Good Engineering Practice”. Petitioner believes that, 
in view of the information now compiled, the problem is 
not a future but a very present one and should be dealt 
with in the Rules and Standards independently of whether 
or not an increase in power of I-A stations is permitted. 
Much valuable time would be lost if the commencement of 
the survey requested herein were to be delayed pending a 

decision on such higher power. Moreover, as pre- 
102 viously stated, if co-channel duplication of clear 

channels continues the problem may become one that 
cannot be solved because the information necessary to solve 
the problem will not be obtainable. 

8. In the same Memorandum Opinion the Commission 
suggests that the issues in Docket 6741 are broad enough 
to include an issue concerning possible revision of the Rules 
and Standards governing daytime sky-wave interference. 
Petitioner agrees with this and intends to introduce all 
evidence that is available. However, there is insufficient 
data on the problem to enable the Commission intelligently 
to base any revised Rules and Standards. Granting of the 
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petition herein will enable the Commission and the Indus¬ 
try to supply the needed data and information. Moreover, 
petitioner (as suggested in Exhibit “A”) believes that the 
survey should extend over a period of a year. Petitioner 
does not believe it necessary or advisable to delay a deci¬ 
sion on the important issues of Docket 6741 for this period. 

9. Finally, and of great importance, the proposed survey 
would show, in the opinion of petitioner, that the effective 
service areas of stations operating in daytime can be 
greatly increased. 

10. The petition herein is in addition to the petition filed 
by Petitioner on October 8, 1946 and such earlier petition 
is incorporated into and made a part of this petition. 

Wherefore petitioner requests the Commission to take 
the action set forth in paragraph one above. 

Respectfully submitted, 

Clear Channel Broadcasting Service 
By Louis G. Caldwell 
Its Attorney 

914 National Press Building 
Washington, D. C. 

103 Exhibit “A” 

AFFIDAVIT 

George F. Leydorf, having been duly sworn on oath, de¬ 
poses and says that he is the Chief Engineer for WJR, the 
Goodwill Station, Inc.; that he has appeared and testified 
on a number of occasions before the Federal Communica¬ 
tions Commission as a witness qualified to testify on alloca¬ 
tion problems; and that, at the request of the Clear Channel 
Broadcasting Service, he has prepared this affidavit re¬ 
specting daytime sky-wave transmission as follows: 

The allocation of stations in the standard band for oper¬ 
ation between the hours of sunrise and sunset is presently 
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based on the Ground Wave Field Intensity versus Distance 
curves given in the F. C. C. Standards of Good Engineer¬ 
ing Practice, Appendix I, Graphs 1 to 20 inclusive. These 
curves are based upon electromagnetic theory and assume 
a perfectly spherical earth. They take into account the 
frequency and conductivity of the earth. The specific in¬ 
ductive capacity of the earth is assumed constant at 15. The 
curvature of the earth is modified by the factor 4/3 which 
takes into account the average variation with altitude of 
dielectric properties of the lower atmosphere. 

The curves themselves ignore the variation of conduc¬ 
tive and dielectric properties of the earth from point to 
point, the unevenness of the terrain and the variation with 
time of the dielectric properties of the lower atmosphere. 
They completely ignore the fact that there exist above the 
earth various strata and patches of ions. 

The ground wave curves when applied to the prediction 
of daytime transmission are usually approximately cor¬ 
rected for variations of earth conductivity when this is 
known, and with this correction, yield results which ordi¬ 
narily satisfactorily agree with measurement out to certain 
limiting distances. Beyond these distances the effects 
ignored in the theoretical calculation became important. 
Under the most unfavorable conditions of frequency, con¬ 
ductivity and daytime hour, the limiting distance may be 
as low as 30 miles. Under the most favorable conditions, 
the limiting distance may be as much as 300 miles. 

Beyond the range of agreement the measured field in¬ 
tensities vary from hour to hour and from day to day, 
averaging higher than the fields predicted by Ground Wave 
curves. The ratio between average measured field and 
predictions increases with distance. An example of the 
increasing disagreement is given in the measurements for 
midday hours and calculations made by the F. C. C. in April 
and May of 1938, and depicted on F. C. C. Exhibit 10, Docket 
No. 5072-A. 

Since 1938, the F. C. C. has made continuous recordings 
of field intensity of a number of stations. This program of 


50 


reasurement was aimed mainly at a more reliable deter¬ 
mination of nighttime transmission. However, such day¬ 
time records as could be reliably used were analyzed for 
the hourlv median value of observed field intensitv bv the 

* V V 

F. C. C. These are in the form of tabulations of the hourly 
median values for various hours of the day. Careful exam¬ 
ination of these has revealed that fairly reliable informa¬ 
tion is available for several distances and frequencies and 
for the winter months. A similar conclusion is reached 
from study of records of field intensity made by the Na¬ 
tional Bureau of Standards. 

The agreement between calculated ground wave field in¬ 
tensity and measured field intensity is best at large dis¬ 
tances when the conductivity is high and the frequency is 
low. The conductivity is high and fairly well known over 
the paths WCCO, Minneapolis, Minnesota to the F. F. C. 

monitoring station at Grand Island, Nebraska (390 
104 miles), and WLW, Cincinnati, Ohio to Grand Island, 
Nebraska (752 miles). The frequencies of WCCO 
(810-830 kc/s), and WLW (700 kc/s), are the lowest for 
which a year or more of measurements at large distances 
are available. The field intensity calculated by means of 
the Ground Wave curves and the field intensity as measured 
by the F. C. C. for the two abovementioned paths and fre¬ 
quencies are compared in the following tables: 

WCCO, Minneapolis, Minnesota 
Power 50 kw, Frequency 810-830 kc/s 
1 to 

F. C. C. Monitoring Station 
Grand Island, Nebraska 
Distance 390 Miles 

i 


Calculated* Measured Hourly Median Field Intensity 

Ground Wave Exceeded for Given Percentage of Hours 

Field _October through March Inclusive, 1939-1944 


Exceeded 

Intensity 

SB 

SB+1 

SB-{-2 

N 

SS-2 

SS-1 

SS 

% 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

10 

8.8 

296 

92.7 

41.7 

18.7 

21.8 

60.6 

282 

20 

8.8 

167 

52.0 

29.6 

15.6 

17.8 

35.5 

161 

30 

8.8 

99.1 

34.9 

25.1 

13.8 

15.2 

25.1 

105 

40 

8.8 

63.7 

25.5 

21.6 

12.6 

13.2 

19.7 

54 

50 

8.8 

42.7 

19.9 

19.2 

11.4 

11.8 

16.8 

29.4 


* Figure 3 and Appendix 1, Graphs 8 and 9 used in calculation. 
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WLW, Cincinnati, Ohio 
Power 500 kw, Frequency 700 kc/s 
to 

F. C. C. Monitoring Station 
Grand Island, Nebraska 
Distance 752 Miles 

Calculated* Measured Hourly Median Field Intensity 

Ground Wave Exceeded for Given Percentage of Hours 

Field _October. 1938 through March, 1939 Inclusive 


Exceeded 

Intensity 

SR 

SR-j-1 

SK-l-2 

N 

SS-2 

SS-1 

SS 

% 

uv/m 

uv/m 

uv/m 

uv/m 

uv/m 

nv /m 

uv/m 

uv/m 

10 

l.S 

890 

85.5 

51.5 

37.9 

56.2 

148 

545 

20 

l.S 

594 

58.8 

38.2 

26.4 

42.7 

78.5 

300 

30 

1.8 

392 

43.4 

30.4 

21.2 

33.1 

49.4 

175 

40 

1.8 

283 

33.9 

24.C 

17.7 

26.8 

34.2 

100 

50 

1.8 

208 

28.2 

19.8 

14.7 

19.1 

25.4 

64.1 


* Figure 3 and Appendix 1, Graph 6 used in calculation. 


105 For higher frequencies and lower conductivities, 
the disagreement between measurement and calcu¬ 
lation is even more marked. It is therefore clear that the 
prediction of field intensity at large distances should be 
based on measurements. 

The measured data now available are not sufficient to 
define curves of field intensity versus distance. It will not 
be possible to draw up a set of daytime transmission curves 
suitable for use in allocation problems until existing infor¬ 
mation is supplemented by additional measurements. The 
following suggestions are offered for consideration in the 
study of this problem. 

1. The measurements should consist of a continuous 
recording of the field intensity of standard broadcast sta¬ 
tions covering all the hours between sunrise and sunset, 
and extending over a period of at least one year. 

2. The stations and points of measurement should be 
geographically spaced so that the variation of field intensity 
with distance can be determined. 

3. The points of measurement should range from that 
distance where ground wave predictions are reliable to that 
distance where the observed fields are negligible. 


52 


4. The effects of atmospheric, noise should be minimized 
by various means, such as substantially narrowing the 
bandwidth of the measuring equipment. 

5. The stations measured and the points of measurement 
should be chosen so that the effects of frequency and lati¬ 
tude can be isolated. 

(>. In two or three cases a given station should be meas¬ 
ured in different directions so that an accurate estimate 
of the composite effect of two or more interfering stations 
can be determined. 

/«/ George F. Leydorf 
Geobge F. Leydorf 
Chief Engineer 

(Seal) WJR, The Goodwill Station, Inc. 

Sworn to and subscribed before me this 30th day of Jan¬ 
uary, 1947. 

/s/ Muriel F. Hall 
Notary Public 

My Commission expires March 28, 1949. 
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DISTRICT OF COLUMBIA 


No. 9495 

WJR, the Goodwill Station, Inc., appellant 

v. 

Federal Communications Commission, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

This is an appeal taken on February 28.1947. by WJR, The 
Goodwill Station, Inc., from a decision of the Federal Com¬ 
munications Commission denying a petition filed by appellant 
for reconsideration of the grant of a construction permit for a 
new radio station to Southeastern Broadcasting Company, in¬ 
tervener herein. On October 23, 1946, Southeastern Broad¬ 
casting Company filed an amended application for a construc¬ 
tion permit for a new standard broadcast station to be located 
at Clanton, Alabama, and to be operated on the frequency 
760 kilocycles with 500 watts power during daytime hours only 
(R. 8-61). This application was consistent with sections 3.22 
and 3.25 (a) of the Commission’s Rules and Regulations au¬ 
thorizing the licensing of Class II stations operating daytime 
only on designated Class I or clear channels, among them the 
frequency 760 kilocycles. 

On December 5, 1946, the Commission, upon examination 
of Southeastern’s application, granted that application with- 

• 

out hearing in accordance with Section 309 (a) of the Com¬ 
munications Act and Section 1.382 of the Commission’s Rules 
and Regulations (R. 72). On December 26, 1946, appellant 

(i) 
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filed with the Commission a petition for reconsideration di¬ 
rected against the grant of the Southeastern application (App. 
23-27). Appellant is WJR. The Goodwill Station, Inc. (here¬ 
inafter referred to as WJR), a Michigan corporation presently- 
licensed to operate Station WJR, Detroit, on the frequency 
760 kilocycles with 50 kilowatts power, unlimited time. De¬ 
troit is approximately 6S5 miles from Clanton, Alabama 
(App. 34). The petition for reconsideration alleged that ob¬ 
jectionable interference to the service of WJR would be caused 
by the operation of the Clanton station. And the engineering 
affidavit accompanying this petition disclosed that the alleged 
interference was attributed to daytime skywave signals 
(App. 25-27). The petition alleged further that the Commis- 
siori’s action in granting the Southeastern application prior 
to the conclusion of the present Clear Channel Hearing, Docket 
Xo. 6741, was improper in that it prejudices a grant of a future 
application for increased power that may be filed by WJR, in 
the event that the Commission’s Rules are changed to permit 
the entertaining of such applications. On January 3. 1947. 
Southeastern filed an opposition to the petition for reconsid¬ 
eration (App. 30-34). The petition for reconsideration was 
denied by the Commission on February 20, 1947, in a Mem¬ 
orandum Opinion and Order (App. 38-40) on the basis of the 
grounds set out in a decision in the case of Oklahoma Agricul¬ 
tural and Mechanical College (App. 40-43) decided the same 
day. The Commission’s decision rested on the grounds that the 
Commission’s Rules relating to daytime contours of Class I 
stations do not take cognizance of nor afford protection against 
the alleged daytime skywave interference, in view of the un¬ 
certain physical characteristics of this type of interference. 
The Commission also held that the pendency of the clear chan¬ 
nel hearing did not operate as a bar to the grant of the South¬ 
eastern application. It also pointed out that WJR had pre¬ 
sented no facts in support of its contention that the grant of the 
Southeastern application was contrary to the public interest. 
On February 28. 1947, appellant filed an appeal in this Court 
from the Decision of the Commission in denying its petition 
for reconsideration of the grant to Southeastern and also filed 
a petition for stay order. On March 6, 1947. the Commission 
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filed an opposition to the petition for stay order. On the same 
day Southeastern filed a Notice of Intention to intervene and 
an opposition to the petition for stay order. On March 20, 
1947, this petition for stay order was denied by this Court. On 
April 25, 1947, appellant filed a second petition for stay order. 
On May 1, 1947, both the Commission and intervener filed 
oppositions to the second petition for stay order. On May 23, 
1947, a stay order was granted by this Court pending determina¬ 
tion of the issues presented on this appeal. 

SUMMARY OF ARGUMENT 

I 

The grant of a broadcast station license does not confer, 
rights in the nature of property rights paramount to the exer¬ 
cise of the Commission's licensing authority in conformity with 
the provisions of the Communications Act and the extant rules 
and regulations of the Commission. Trinity Methodist Church, 
South v. Federal Radio Commission, 61 App. D. C. 311,314-315, 
62 F. (2d) 850,853-854. And the Communications Act itself is 
explicit that the grant of a license shall not confer or create 
rights in the use of a frequency in addition to those granted by 
the license paramount to Federal regulatory authority. A 
radio licensee’s use of a frequency to which it is assigned is 
subject to such use of the frequency by other stations as may 
be provided for by the Rules and Regulations which define 
the nature and extent of his rights. The curtailment of ad¬ 
vantages or benefits in the use of the frequency, in excess of 
the rights conferred by the Rules, by subsequent exercise of 
the licensing authority of the Commission does not constitute 
a deprivation of rights conferred by the license, when the 
subsequent grant is made in conformity with the Rules, and 
the prior licensee continues to enjoy protection to the extent 
prescribed by the Rules. 

Since the Commission’s action in granting the Southeastern 
application in no way constituted a modification of WJR’s 
license or a change in the class or character of its frequency 
760 kilocycles, appellant was not entitled to a hearing under 
Sections 303 (f) and 312 (b) of the Communications Act of 
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1934 in connection with the grant of that application. Appel¬ 
lant’s allegation that it might suffer some daytime skywave 
interference to its groundwave signal by reason of the opera¬ 
tion of the Southeastern station did not allege injury to any 
legally protected interest of appellant in view of the fact that 
WJR is not entitled under the Commission’s Rules and Regu¬ 
lations to protection against this type of interference. Section 
3.24 (b) and 3.28 (a) of the Commission’s Rules and Regula¬ 
tions provide that the Commission’s Standards of Good Engi¬ 
neering Practice Concerning Standard Broadcast Stations shall 
be used to determine what constitutes an objectionable inter¬ 
fering signal within the Commission’s Rules and Regulations. 
These Standards clearly establish that they do not take cog¬ 
nizance of, or afford protection against daytime skywave 
interference. 

The Commission has consistently held that its Rules and 
Regulations do not protect licensees against this type of in¬ 
terference. Baylor University and Carr P. Collins, 10 F. C. C. 
143 (1943); Petition of Clear Channel Group (decided Janu¬ 
ary 2, 1947). The reason why the Commission’s Rules and 
Regulations do not afford protection against daytime skywave 
interference is that the Commission found that it would be 
unreasonable to recognize this type of interfering signal, which 
studies used in formulating the Standards indicated to be very 
unstable, erratic and uncertain. The determination not to 
afford licensees protection against daytime skywave interfer- 
. ence, made after a long legislative hearing was consistent with 
the Commissions policy of affording protection against only 
those types of interfering signals which it is reasonable and 
in the public interest to take cognizance of in assigning radio 
stations to the various frequencies. 

II 

Since under the Commission’s Rules and Regulations appel¬ 
lant was not entitled to protection against daytime skywave 
interference and since the grant to Southeastern did not result 
in injury to any other interest entitled to protection under 
these Rules, appellant’s contention that its license has in 
substance been modified without the hearing required by Sec- 
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tions 303 (f) and 312 (b) of the Communications Act is with¬ 
out merit. The case of Federal Communications Commission 
v. National Broadcasting Company, Inc. ( KOA ), 319 U. S. 
239, does not support appellant’s contention that its license 
has been modified; in fact that case establishes that WJR is 
entitled only to protection against Commission action at vari¬ 
ance with the existing Rules or action resulting in objection¬ 
able interference within the meaning of the Rules. Since the 
interference alleged here is not of the type against which pro¬ 
tection is afforded by the Rules, nothing in the KOA decision 
required that appellant be afforded a hearing on Southeast¬ 
ern’s application. 

The Commission did not act unreasonably in determining 
that it should not consider, in connection with the Southeast¬ 
ern application, possible changes in its Rules and Regulations 
concerning daytime skywave interference. At least 75 licen¬ 
sees and about 100 permittees of Class II stations authorized 
to operate “daytime only” on Class I channels would be affected 
by any such revision of the Commission’s Rules and these per¬ 
sons would be entitled to a hearing before any such changes 
could properly be made. This type of question, therefore, 
could only be appropriately considered in a legislative hearing. 
Ward v. Federal Communications Commission, 71 App. D. C. 
166, 108 F. (2d) 486; Dr. George W. Young (WDGY ), 2 F. C. 
C. 704 (1936). Moreover, full scale legislative hearings are 
now’ in progress in which evidence may be presented regard¬ 
ing possible revisions in the Commission's Rules relating to 
daytime skywave interference. There is no justifiable reason 
why the pendency of these legislative hearings should serve to 
suspend the exercise of the Commission’s licensing functions 
in conformity with existing Rules. Petition of Clear Channel 
Group (decided January 2, 1947). In case of any change in 
the Rules to afford licensees protection against daytime sky- 
wave interference, the grant to Southeastern would be appro¬ 
priately modified so that WJR would be given whatever pro¬ 
tection the Rules should afford it and all other stations of the 
same class. The Commission expressly stated in the opinion 
on the Petition of Clear Channel Group (decided January 2, 
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1947), that all grants to daytime stations are subject to what¬ 
ever changes in the Rules may be made as the result of this leg¬ 
islative hearing. Under these circumstances, the Commission 
committed no error in acting in conformity with its existing 
Rules in making the grant to Southeastern. Pittsburgh Radio 
Supply House ( WJAS ) v. Federal Communications Commis¬ 
sion, 69 App. D. C. 22, 98 F. (2d) 303; Ward v. Federal Com¬ 
munications Commission, 71 App. D. C. 166, 108 F. (2d) 486. 

Ill 

Appellant is not in a position to object to the grant to South¬ 
eastern on the grounds that it prejudices a possible future 
grant of authority to WJR to operate with power of 500 kilo¬ 
watts or more on 760 kilocycles. Appellant admits that it has 
no application for authorization to operate with 500 kilowatts 
or more pending before the Commission. This Court has held 
that one who has no application pending has no appealable in¬ 
terest to complain of a grant which is potentially inconsistent 
with a possible future application which he may desire to file. 
Telegraph Herald Co. v. Federal Radio Commission, 62 App. 
D. C. 240, 66 F. (2d), 220. Further such an application, if it 
were filed would be in conflict with Section 3.22 of the Com¬ 
mission's Rules which prescribes 50 kilowatts as the maximum 
power with which any broadcast station may presently operate. 
Under these circumstances, insofar as its appeal is based upon 
the desire to file an application for 500 kilowatts power in the 
future, appellant has no present appealable interest. This 
Court has held that one who has filed an application, the grant 
of which would be contrary to the Commission's Rules, has 
no appealable interest to complain of a grant of another appli¬ 
cation which is consistent with the Commission’s Rules. Pitts¬ 
burgh Radio Supply House (WJAS) v. Federal Communica¬ 
tions Commission, 69 App. D. C. 22, 98 F. (2d) 303; Ward v. 
Federal Communications Commission, 71 App. D. C. 166, 108 
F. (2d) 486. Nor can appellant's claim avail that the pend¬ 
ency of the Clear Channel Hearing bars the grant to South¬ 
eastern because such action predetermines the issues to be de¬ 
cided in that hearing. The Commission gave full consideration 
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to this contention in the case of Petition of Clear Channel 
Group (decided January 2,1947). In that decision, the Com¬ 
mission determined that it would not be in the public interest 
to suspend the exercise of its authority to make any grants to 
“daytime only” stations on clear channels pending the deter¬ 
mination of the Clear Channel Hearing. Its opinion pointed 
out that these grants would not serve as a barrier to a change 
in the Rules to permit operation with power in excess of 50 
kilowatts since any grants that are made to daytime stations 
are subject to whatever changes in the Rules which may be 
made as a result of the Clear Channel Hearing. Moreover, 
the Commission in its decision in the instant case expressly 
concluded that it would not serve the public interest to with¬ 
hold action on the Southeastern application, which complied 
with the Commission’s Rules and policy, solely because of the 
possibility that the grant might affect future assignment of 
facilities of Station WJR upon conclusion of the Clear Channel 
Hearing. Under these circumstances, the Commission com¬ 
mitted no error in acting in conformity with its existing Rules 
in making the grant to Southeastern. 

ARGUMENT 

I. Appellant was not entitled under the Commission’s Rules 
to protection against daytime skywave interference 

A. The rights conferred by a broadcast station license are defined by the 
Communications Act and the applicable Rules and Regulations of the 
Commission 

As this Court has clearly pointed out, the grant of a broad¬ 
cast station license does not confer rights in the nature of 
property rights paramount to the exercise of the Commission’s 
licensing authority in conformity with the provisions of the 
Communications Act and the extant Rules and Regulations 
of the Commission. See Trinity Methodist Church, South v. 
Federal Radio Commission, 61 App. D. C. 311, 314-315, 62 F. 
(2d) 850, 853-854. See also Federal Radio Commission v. 
Nelson Brothers, 289 U. S. 266,282. And the Communications 
Act itself is explicit that the grant of license shall not confer or 
create rights in the use of a frequency in addition to those 
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granted by the license, or paramount to federal regulatory au¬ 
thority. 1 In the case of National Broadcasting Company ( KOA ) 
v. Federal Communications Commission , 319 U. S. 239. the Su¬ 
preme Court articulated the nature and extent of the rights in a 
frequency conferred on a licensee by the grant of a license. There 
the Court held that the Rules and Regulations of the Commis¬ 
sion governing the use of the frequency to which a particular 
licensee is assigned are incorporated in his license, and that 
before any changes in these rules are made, the licensee must 
be afforded a hearing in accordance with the provisions of Sec¬ 
tions 303 (f) and 312 (b) of the Communications Act (319 
U. S. at 245.) As a corollary, a licensee's use of the frequency 
to which he is assigned is subject to such use of the frequency 
by other stations as may be provided for by the Rules and 
Regulations which define the nature and extent of his rights. 
Since the exercise of the licensing function is a dynamic and 
continuing process, it may often be the case that a licensee, for 
a time, enjoys the use of a frequency to an extent in excess of 
the rights conferred on him by the Rules, because of the fact 
that the Commission has not yet fully exercised its licensing 
authority in making other grants on the frequency as per¬ 
mitted by these Rules. It is clear that the curtailment of such 
additional advantages or benefits in the use of the frequency 
by subsequent exercise of the licensing authority does not con- 


1 Section 301 of the Act provides: 

“It is the purpose of this Act, among other things, to maintain the con¬ 
trol of the United States over all the channels of interstate and foreign radio 
transmission; and to provide for the use of such channels, hut not the 
ownership thereof, by persons for limited periods of time, under licenses 
granted by Federal authority, and no such license shall be construed to 

create any right, beyond the terms, conditions, and periods of the license. 

* * •« 

Section 304 provides: 

“No station license shall be granted by the Commission until the applicant 
therefor shall have signed a waiver of any claim to the use of any par¬ 
ticular frequency or of the ether as against the regulatory power of the 
United States because of the previous use of the same, whether by license 
or otherwise.” 

Section 309 (b) (1) provides: 

“The station license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequencies designated in the 
license beyond the term thereof nor in any other manner than authorized 
therein.” 
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stitute a deprivation of rights conferred by the license, when 
the subsequent grant is made in conformity with the Rules, and 
the prior licensee continues to enjoy protection to the extent 
prescribed by the Rules. Even in the absence of the express 
provisions of Sections 301, 304, and 309 (b) (1) of the Com¬ 
munications Act defining the limited nature of the rights cre¬ 
ated by a radio station license, it is well settled that the grant 
of a franchise “by the public, to a private corporation, and in 
a manner where the public interest is concerned” cannot by 
implication create exclusive rights in addition to those con¬ 
ferred by the grant. Charles River Bridge v. Warren Bridge, 
11 Peters 420, 544; Detroit United Ry. v. Detroit, 229 U. S. 39, 
44; Piedmont Power and Light Co. v. Graham, 253 U. S. 193. 

Application of these long-established principles to the facts 
in this case serves to make it clear that the fact that appellant 
happens to be the only station presently operating on the 
frequency 760 kilocycles does not afford any legal basis for 
complaining of the assignment of a Class II station to operate 
during daytime hours only on the same frequency, as is ex¬ 
pressly authorized by Sections 3.22 and 3.25 (a) of the Rules 
governing use of that frequency, when no groundwave inter¬ 
ference against which it is entitled to protection would be 
created, and when as appellant itself, as a member of the Clear 
Channel Group (App. 11), admits, it is presently not entitled, 
under the extant Rules and Standards, to protection against 
and daytime skywave interference which may result (App. 44). 
Since the grant to Southeastern was in accordance with the 
existing rules, and since appellant will continue to receive the 
protection to which it is presently entitled under the Rules, 
no modification of appellant’s license has taken place, and 
Sections 303 (f) and 312 (b) of the Act are therefore inap¬ 
plicable. And since appellant and all other interested licensees 
are being accorded a legislative hearing on the question whether 
changes in the Rules with respect to daytime skywave inter¬ 
ference should be made, the Commission’s determination that 
it could not appropriately consider this question in an adjudi¬ 
catory licensing proceeding involving a single applicant was 
reasonable and did not constitute an arbitrary deprivation of 


10 


any right of appellant in violation of the Due Process Clause 
of the Fifth Amendment. 

B. The Commission’s Rules and Standards and their history and interpre¬ 
tation’by the Commission establish that appellant is not entitled to 

protection against daytime skywave 

Appellant contends (Br. 17-19) that the grant to South¬ 
eastern amounted to a modification of WJR’s license and a 
change in the class or character of the frequency 760 kc. and, 
therefore, appellant was entitled to a hearing under the pro¬ 
visions of Section 303 (f) and 312 (b) of the Communications 
Act before the grant to Southeastern could properly be made. 
However, as shown above, whether or not the license of WJR 
was modified by the grant to Southeastern, and WJR was thus 
deprived of a statutory right to a hearing, hinges upon whether, 
under the Commission's Rules and Regulations WJR was en¬ 
titled to protection from daytime skywave interference to its 
groundwave signal which it alleged would be caused by the 
operation of Southeastern. As this Court is aware, the mere 
existence of some interference does not in and of itself create 
injury to a legally protected interest of a station suffering such 
interference, since no station enjoys a right to be free from all 
interference whatsoever. And even were such a right created 
by law. it could not as a practical matter be wholly effectuated. 

In its brief (pp. 13-15), appellant contends that the Com¬ 
mission improperly held that WJR is not entitled to protec¬ 
tion against daytime skywave interference to its groundwave 
service. It is clear, however, that the Commission was entirely 
correct in its determination that its existing Rules and Regula¬ 
tions do not take cognizance of, or afford protection against 
daytime skywave interference to a groundwave signal. For 
the history of the formulation of these regulations and their 
consistent interpretation by the Commission reveals an express 
determination that no protection shall be accorded to any u 
broadcasting station, whether Class I, or of any other class, 
against daytime skywave from any other station authorized 
to operate simultaneously on the same frequency during day¬ 
time hours; and that the public interest would not be served 
by according such protection in view of the peculiar charac- 
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teristics of daytime skywave signals. And the authority con¬ 
ferred on the Commission by Section 303 of the Communica¬ 
tions Act is in terms designed to enable the Commission to make 
determinations of this type in the light of technical and other 
relevant factors, and to embody them in appropriate regulations. 

Section 303 of the Communications Act provides in part: 

Sec. 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public conven¬ 
ience, interest, or necessity requires, shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be ren¬ 
dered by each class of licensed stations and each station 
within any class; 

(c) Assign bands of frequencies to the various classes 
of stations, and assign frequencies for each individual 
station and determine the power which each station 
shall use and the time during which it may operate; 

(d) Determine the location of classes of stations or 
individual stations; 

***** 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be¬ 
tween stations and to carry out the provisions of this 
Act: Provided, however, That changes in the frequen¬ 
cies. authorized power, or in the times of operation of 
any station, shall not be made without the consent of 
the station licensee unless after a public hearing, the 
Commission shall determine that such changes will pro¬ 
mote public convenience or interest or will serve pub- • 
lie necessity, or the provisions of this Act will be more 
fully complied with. 

In the exercise of these powers, the Commission has. in 
section 3.22 of the Rules specified the classes and power of 
standard broadcast stations; in Section 3.21 of the Rules, spec¬ 
ified the classes of standard broadcast channels; in Section 
3.23 of the Rules, specified the time of operation of the several 
classes of stations; and in Section 3.25 of the Rules, designated 
particular frequencies as clear channels, to which Class I and 
Class II stations may be assigned. As these rules make clear, 
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the nature of the service to be rendered by Class I stations and 
the extent to which they are entitled to protection against 
interference is spelled out in the Commission’s Standards of 
Good Engineering Practice Concerning Standard Broadcast 
Stations. An understanding of the relevant provisions of the 
Standards makes appropriate a preliminary statement of the 
technical background in the context of which they have been 
formulated. 2 

Radio broadcasting stations emit two types of waves or sig¬ 
nals: the groundwave, which is conducted over the earth for 
relatively short distances, dependent upon the electrical con¬ 
ductivity characteristic of the particular soil; and the skywave 
which travels through the sky and is sometimes refracted back 
to the earth. The groundwave, a generally constant signal, is 
heard with clarity both day and night within the area in which 
there exists a signal of sufficient strength to give adequate radio 
reception. During daytime hours useful and reliable broadcast 
service is rendered solely by the groundwave signal; this serv¬ 
ice is called primary, or groundwave sendee. The skywave, on 
the other hand, during the daytime is generally of low intensity 
and is not relied on to render a broadcast service, since although 
a small portion of the signal may be refracted to earth, it dissi¬ 
pates almost entirely into the atmosphere. During nighttime, 
however, because of more extensive and reliable refraction by 
the ionosphere, skywave signal assumes more reliable charac¬ 
teristics and greater intensity, and affords a service known as 
secondary or skywave service, in an area more extensive than 
that served by the groundwave. 

Whether or not reliable and usable service is rendered by a 
given broadcast signal depends primarily upon two factors: 
The strength of the signal itself; and the relative strength of 
interfering signals. Interfering signals may arise from a num¬ 
ber of sources: static, or atmospheric noise; other radio sig¬ 
nals; and man-made noise, created by the operation of elec¬ 
trical appliances. In the case of groundwave sendee, as the 
signal travels out from the antenna, energy is required to over- 

*For a standard textbook discussion of the matters covered in this pre¬ 
liminary discussion, see Jordan, Nelson, Osterbrook, Pumphry, Smeby, and 
Everitt (Ed)., Fundamental* of Radio (1942), Ch. 15, pp. 341-361. 
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come the resistance of the ground over which the signal is 
conducted. This absorption of energy from the wave results 
in an attenuation or progressive weakening of the strength of 
the signal as it recedes from the antenna. 3 . Thus, a point is 
reached below which the groundwave signal is so weak as not to 
render a generally satisfactory service, since the necessity for 
overcoming atmospheric or man-made interference which may 
be present may require a signal in excess of this minimum for 
the rendition of satisfactory service. Thus, the minimum sig¬ 
nal strength necessary for satisfactory groundwave service in 
a city business or factory area is greater than that for a city 
residential area, and substantially in excess of that for a rural 
area (See Standards, p. 5). It is in the light of these considera¬ 
tions that the service contours of a station, or areas within 
which a signal is of sufficient strength to render a satisfactory 
service, are marked out. 

Within the service contours of a given station, not every 
interfering signal from other stations impairs or destroys the 
usability of its signals. For. whether interference audible to 
a radio listener results, depends on the relative strength of the 
interfering signal in relation to the signal interfered with. 
What this ratio may be, depends in part on such factors as the 
aural sensitivity of the listener himself and the sensitivity and 
selectivity of his radio set. Therefore, protection afforded by 
the Commission’s Standards is not in terms of the mere pres¬ 
ence of an interfering signal, without regard to its strength 
and characteristics and the relative strength of the signal inter¬ 
fered with. Protection is rather accorded on the basis of the 
nature and strength of the signal rendering service, and the 
nature and strength of the interfering signal. And to make 
any system of allocation and protection workable, these factors 

3 The measurement of the strength of a groundwave or skywave signal at 
any given point from the antenna is the voltage that would be induced in 
a wire one meter long when placed parallel to the direction of the field of 
the signal at that point This measurement is expressed in terms of milli¬ 
volts (thousandths of a volt) per meter (mv/m) and microvolts (thousandths 
of a millivolt) per meter (uv/rn). See Jordan, Nelson. Osterbrook, I’umphrey,. 
Smeby, and Everitt (ed.), Fundamentals of Radio (1942), 342, 343. 
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must be expressed in reliable standards grounded on an ex¬ 
tensive body of data affording a reasonable basis for measure¬ 
ment and prediction. Some types of interference may be ex¬ 
tremely uncertain and unstable in their occurrence and 
duration. 

In the case of groundwave signals, because of their con¬ 
stant characteristics, problems of measurement to ascertain 
signal strength and the strength of interfering signals and 
to determine what shall be regarded as constituting objection¬ 
able interference are not unduly complicated. For the relevant 
factors to be determined, such as soil conductivity and radiation 
characteristics of the antennae of the stations involved are gen¬ 
erally constant and ascertainable. In the case of skywave. 
however, because the extent of absorption of energy in the 
atmosphere and ionosphere and the extent and degree of re¬ 
fraction of waves from the ionosphere are critical factors and 
undergo wide variations, the problems of measurement and 
prediction are vastly more complicated and difficult. It is 
kno\tn that the presence of ultra-violet rays from the sun 
causes a greater degree of absorption of energy from skywaves 
during the daytime, than occurs during nighttime when these 
rays are absent. It is also known that the strength of nighttime 
skywave signals, which may be refracted back to earth with 
sufficient intensity to render broadcast service, known as sec¬ 
ondary service, changes from hour to hour, and indeed from 
moment to moment. Thus, the measurement of nighttime 
skywave signals is in terms of a composite of measurements 
over a specied period of time. (See Standards, pp. 19-21.) And 
measurements for a particular station over a short period of 
time may not be a basis for predicting the behavior of other 
signals over a greater period of time. The establishment of 
reliable Standards for determining what shall be regarded as 
objectionable interference, therefore, involves collection and 
analysis of an extensive body of data covering many frequen¬ 
cies and long periods of time. And in promulgating standards, 
numerous practical judgments must be made, some based not 
only on the behavior of signals, but also on the aural sensi¬ 
tivity of listeners, and the characteristics of radio receiving 
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sets. It is in the context of these considerations that the prob¬ 
lem of daytime skywave and its treatment under the Com¬ 
mission’s Rules and Standards must be considered. 

Section 3.25 (a) of the Rules designates the frequency 760 
kilocycles as a channel on which there may be assigned one 
Class I station and one or more Class II stations operating 
limited time or daytime only. Section 3.23 (b) and (c) of 
the Rules defines limited time and daytime operation. With 
reference to the prevention of undesirable interference, section 
3.28 (a) of the Rules provides that the assignment of stations 
which may cause interference to other United States stations 
shall be made in accordance with the Commission’s Standards 
of Good Engineering Practice Concerning Standard Broadcast 
Stations for the respective classes of stations involved. Sec¬ 
tion 3.22 provides that Class I stations are to be afforded pro¬ 
tection from other stations on the same channel in accordance 
with these Standards. And Section 3.24 (b) also expressly 
provides “For determining objectionable interference, see 
Engineering Standards of Allocation and Field Intensity Meas¬ 
urements in Allocation”; the latter are parts of the Standards 
of Good Engineering. Thus, the extent of the protection which 
the Commission is required to accord WJR in assigning another 
station to operate on its channel during daytime hours is ex¬ 
pressly governed by the Commission’s Standards. And the* 
determination as to what constitutes an objectionable inter¬ 
fering signal within the Commission’s Rules and Regulations 
is similarly governed by the Standards. 

Consideration of these Standards of Good Engineering clearly 
establishes that they do not take cognizance of or afford pro¬ 
tection against daytime skywave interference. Pages 7 through 
10 of the Standards of Good Engineering describe in detail the 
method for determining objectionable interference recognized 
by the Commission’s Rules and Regulations. Thus, it provides 
(p.7): 

Objectionable interference from a station on the same 
channel shall be considered to exist to a station when, 
at the field intensity contour specified in Table IV with 
respect to the class to which the station belongs, the field 
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intensity of an interfering station * * * operating 

i on the same channel, exceds for ten (10) percent or more 
of the time the value of the permissible interfering signal 
set forth opposite such class in Table IV. 

The portions of Table IV referred to above, relevant to this 
case provide (p. 10, Standards of Good Engineering ): 


Table IV .—Protected service contours and permissible interference signals for 

broadcast stations 


Signal intensity contour of area protected Permissible interfering signal 
from objectionable interference on same channel 


Class 

1 

Class of 

of sta- 

channel 

tion 

used 

la 

Clear.... 



Night ♦ 


Not duplicated. Juv/m_ Not duplicated. 


»Groundwave. 

* Skywave field intensity for 10 percent or more of the time. 
SC=^ame channel. 

AC=adJacent channel. 


In defining the permissible interfering signal of another sta¬ 
tion on a I-A channel. Table IV expressly notes that during 
the day only a groundwave signal is recognized as an interfering 
signal. As footnote 4 of the Table indicates, it is only at night 
that skywave is recognized as an interfering signal under the 
Commission’s Standards. Thus, it would be clear by reference 
to this Table alone that the Commission’s Rules do not recog¬ 
nize as an interfering signal a skywave signal emitted in the 
daytime. 

Appellant would read this Table otherwise; it argues (Br. 
p. 14) that the meaning to be given to this table establishes 
that “the table does not permit an interfering daytime sky- 
wave signal of any intensity.” It is submitted that such a 
reading strains the natural meaning of the table and is in clear 
conflict with the Commission’s consistent administration of the 
Act and interpretation of the Rules with respect to the nature of 
interfering signals. For the Commission has never recognized 
an interfering signal of very low intensity to constitute objec¬ 
tionable interference. Further, there is no reason why the 
Commission should require a nighttime skywave signal to be 
of a minimum intensity before recognizing it as an interfering 
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signal, while at the same time providing that any daytime sky- 
wave signal regardless of intensity shall constitute an inter¬ 
fering signal. Furthermore, appellant’s Reading of this table 
is clearly contrary to other portions of the Standards of Good 
Engineering. The Commission’s conclusion that its Stand¬ 
ards do not recognize as an interfering signal a skywave signal 
emitted in the daytime is made inescapable by these other pro¬ 
visions of the Standards of Good Engineering which describe 
in detail the method for determining objectionable interference. 

Page 8 of the Standards of Good Engineering provides the 
methods for calculating objectionable interference. It is there 
stated that: 

The existence or absence of objectionable interference 
from stations on the same or adjacent channels shall be 
determined by one of the following methods: 

(a) By actual measurements made according to the 
method hereafter described; or in the absence of such 
measurements: 

(b) By reference to the propagation curves in Figure 

1 and Appendix 1 * * 

* * * * # 

In this case appellant has at no time offered proof of daytime 
skywave interference on the basis of actual measurements made 
either in accordance with the methods described in the Com¬ 
mission’s Standards of Good Engineering or by another method. 
There is, therefore, no basis for appellant’s statement (Br. p. 
15) that “the WJR signal is being seriously and disastrously 
interfered with.” While it is true that listeners would not be 
“impressed” with the source of an interfering signal, if one were 
present, there is no basis for the allegation that such interfer¬ 
ence would actually exist. In any event, if any measurements 
were attempted to establish such interference, they would of 
necessity have been made in accordance with some method other 
than the one prescribed by the Standards of Good Engineering. 
As we have pointed out above,* page 8 of the Standards of Good 
Engineering refers to Annex III entitled “Interference from 
Skywave Signals” which describes in detail the method for the 
calculation of interference from skywave signals by measure- 


* 


18 


ment. Standards of Good Engineering, pages 19-21. 4 Con¬ 
sideration of this Annex establishes that it refers exclusively to 
the calculation of nighttime skywave signals. Reference is 
nowhere made in Annex III to daytime skywave signals as an 
interfering signal. Provision is made solely for the calcula¬ 
tion of interference caused by a skywave signal at night, and 
no directions are given for the measurement of daytime signals. 
In fact, it should be noted that even in determining the inten¬ 
sity of nighttime sky-wave signals by measurement., reference 
is required to Figure 1 of the Standards which relates solely 
to nighttime skywave. Thus, the Standards do not describe 
any method by which proof of daytime skywave interference 
may be made by actual measurements. 

* Apnex III provides in part (p. 20-21): “Recordings may be made on 
both stations from sundcncn over the entire path until midnight at the record¬ 
ing station. These records should be analyzed for each night and for the 
entire period of recording and graphs drawn which show field intensity 
versus percent time. The 10-percent signal determined for the principal 
station for the entire period must be modified by a correction factor* deter¬ 
mined from a comparison of the 10-percent signal from the monitor station 
to the value determined from the 10-percent curve of Figure 1 for the same 
distance, power, and pertinent antenna characteristic. Thus, if the 10- 
percent signal from the Figure 110-percent curve is 500 uv/m and the meas¬ 
ured 10-percent signal on the monitor station 350 uv/m, then the 10-percent 
signal from the principal station should be multiplied by the factor of 
500/350 or 1.43 to determine the interfering signal. Recordings for at least 
10 nights are required. If it is not practical to follow this procedure, due 
to interference to the reception of the principal station recorded, the follow¬ 
ing procedure is required: 

Record the monitor station and the principal station during the earliest 
hour that the principal station can be recorded. The measurements must 
be for | at least 1 continuous hour each night and preferably not less than 
2 hours each night. In all cases the monitor station must be recorded 
simultaneously. These measurements must be taken for at least 10 nights. 
Establish the 10-percent value of the fields during the period when both 
are measured. The 10-percent value of the field for the principal station 
must be corrected in the following manner: 

Compare the 10-percent value of the signal for the monitor station with 
the 10-percent value determined from Figure 1 for the same distance re¬ 
duced to the same power for comparable radiation at the appropriate angle. 
Thus, if the 10-percent signal from the Figure 110-percent curve is 500 uv/m 
and the measured 10-percent signal on the monitor station is 400 uv/m, then 
the 10-percent signal from the principal station should be multiplied by the 
correction factor of 500/400 or 1.25. The value obtained in this way is to 
be considered the interference value of signals for use in all allocation 
problems. [Italics added.] 
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Nor has appellant offered any proof of daytime skywave 
interference in accordance with the other method described by 
the Standards of Good Engineering (page 8), “by reference to 
the propagation curves in Figure 1 and Appendix 1.” Page 9 
of the Standards of Good Engineering provides that in com¬ 
puting skywave field intensity of an interfering signal, use shall 
be made of the graph or propagation curve set forth in Figure 
l of the Standards of Good Engineering entitled “Average Sky- 
wave Field Intensity (corresponding to the second hour after 
sunset at the recording station)This propagation curve deals 
exclusively with nighttime skywave signals and appellant ap¬ 
parently concedes (App. 51) that no curve is offered for cal¬ 
culating daytime skywave signals. Figure 1 , Standards of Good 
Engineering. In fact, an extensive analysis of scientific data 
would be required to establish a propagation curve or any 
other substantive Standard upon which the calculation of the 
intensity of daytime skywave signals could be based. 

Plaintiff's allegation of daytime skywave interference in this 
case is based upon an assumed propagation curve derived from 
experimental measurements made by the Commission of the 
signals of Station WCCO, Minneapolis, Minnesota, and WLW, 
Cincinnati, Ohio (App. 25). Actually, however, the Commis¬ 
sion has adopted no propagation curve based upon such meas¬ 
urements, and the measurements used by appellant's engineer 
were strictly experimental measurements which had been made 
by the Commission with a view to possible revision of Stand¬ 
ards of Good Engineering to make them consistent with the 
ascertainable scientific facts. Obviously, such experimental 
data could not be used in a licensing proceeding for the benefit 
of an individual station in view of the other provisions of the 
Standards of Good Engineering which establish without a doubt 
that daytime skywave signal is not now recognized by the 
Standards as an interfering signal. 

Thus, it is clear that the only interfering signal contemplated 
by the Standards in daytime is groundwave signal. No in¬ 
structions are given at any place in the Standards for cal¬ 
culating the intensity of daytime skywave signals and no prop¬ 
agation curve or other quantitative standard is offered to be 
used in any such calculation. In fact, no reference is made- 


20 


to daytime skywave signals at any point in the Standards of 
Good Engineering. In this connection the Court’s attention is 
directed to the petition filed with the Commission by The Clear 
Channel Broadcasting Service, of which appellant is a member 
(App. 11). This petition requesting an investigation into the 
characteristics and effects of Standard broadcast daytime sig¬ 
nals states (App. 44): 

Under the present Rules and Regulations and Stand¬ 
ards of Good Engineering Practice of the Commission 
no standard broadcast station is specifically protected 
against skywave interference during the daytime and 
no consideration is given to service afforded by daytime 
skywave signals. 

The status of the Commission’s Rules with respect to the 
recognition of daytime skywave as an interfering signal has 
been considered by the Commission on several occasions since 
1939.1 On each occasion, the Commission has consistently held 
that its Rules and Regulations do not protect licensees from 
this type of interference. Baylor University and Carr P. Col¬ 
lins, 10 F. C. C. 143 (1943); Petition of Clear Channel Group 
(decided January 2, 1947). The reason why the Commission’s 
Rules do not afford protection against daytime skywave inter¬ 
ference. as the Commission’s decisions have pointed out (App. 
42). is that studies used in formulating the Standards indicated 
that in the daytime such skywave signals as may be propa¬ 
gated are exceedingly uncertain in occurrence, and duration, and 
are of very low intensity. The signals have, therefore, been 
considered of so little significance that the Commission felt that 
they should not be given recognition in the Commission’s 
Standards of Good Engineering. The Commission said in the 
Baylor case: 

The skywave curves which are a part of the Commis- 
! sion’s standards are based upon extensive measurements 
of skywave signals produced by broadcasting stations 
under varying conditions and at various seasons of the 
year. In 1935, at the time these measurements were 
! taken and other scientific studies made, they indicated 
i that such skywave signals as there were, were of very 
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low order, and hence were considered of so little im¬ 
portance that the Standards of the Commission took 
no cognizance of daytime skywave propagation at broad¬ 
cast frequencies. 

The curves and other applicable provisions of the Standards 
of Good Engineering were adopted in 1939 after a formal hear¬ 
ing from June 6 to June 30. 1938. and informal engineering 
conferences on June 5 and June 6,1939. at which 45 representa¬ 
tives of broadcast equipment manufacturers, networks, broad¬ 
cast associations, and consulting engineers were present. Fifth 
Annual Report .of the Federal Communications Commission 
(1939), pp. 37-42. The problems in connection with the for¬ 
mulation of proper engineering standards with Tespect to sky- 
wave signals, both daytime and nighttime, were considered at 
length in that hearing. Thus the Commission on direct exam¬ 
ination of its Assistant Chief Engineer introduced into evidence 
the skywave curve of WLW derived from measurements taken 
in 1938. These curves included relevant data as to the field 
intensity of daytime skywave signals. Figures 1 and 2. FCC 
Exhibit No. 10. Docket No. 5072-A. While many rules and 
standards were vigorously contested, no one contested the 
failure of the proposed rules to afford protection against inter¬ 
ference from daytime skywave signals. In fact, Mr. John V. L. 
Hogan testifying for the National Association of Broadcasters 
was of the opinion that in view of the characteristics of sky- 
wave signals the method for determining measurements of 
even nighttime skywave signals should be made more strict, 
requiring an applicant to show his data was more reliable than 
the average skywave field intensity curves of the Commission. 
Part II, Report on Proposed Rules Governing Standard Broad¬ 
cast Stations and Standards of Good Engineering Practice, 
Docket No. 5072-A, p. 26. On the basis of all the expert knowl¬ 
edge presented to the Commission, the Commission felt it 
would be unreasonable to recognize as an interfering signal, 
against which protection would be afforded under the Rules, 
a signal which is so unstable, erratic and uncertain. 

Appellant, however, seems to argue (Br. p. 13) that the Com¬ 
mission is required under the Communications Act to recognize 
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all types of signals as constituting an interfering signal under its 
Rules. Thus, appellant states “Congress in Sec. 303 (f). or 
elsewhere, did not distinguish between groundwave and sky- 
wave interference/’ Again Congress, did not leave “to the dis¬ 
cretion of the Commission the matter of whether or not inter¬ 
ference shall be prevented.” Such an interpretation of the Con¬ 
gressional mandate is clearly contrary to the plain meaning of 
Section 303 (b) that “the Commission from time to time, as 
public convenience, interest or necessity requires, shall: 
* * * make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between stations 
and to carry out the provisions of this Act: * * *” Fur¬ 

ther such an interpretation would be inconsistent with the 
Commission’s practice and policy of affording protection against 
only 1 those types of interfering signals which it is reasonable 
and in the public interest to take cognizance of in assigning radio 
stations to the various frequencies. All stations emit signals 
which interfere with signals of other stations on the same and 
adjacent channels. However, if a system of allocation is to be 
used in which more than one station is assigned to a channel so 
that radio facilities may be distributed as widely as possible 
over the whole country, then interfering signals of certain 
types and magnitudes cannot be afforded recognition in the 
Rules and protection against such signals cannot be afforded 
to other licensees. Thus, for example, the Commission’s Rules 
and Regulations do not protect a Class I station from adja¬ 
cent channel nighttime skywave interference. Page 1 of the 
Standards of Good Engineering expressly states: “The second¬ 
ary service area of a Class I station is not protected from adja¬ 
cent channel interference.” Again, the Commission has held 
that an existing licensee is not entitled to protection from 
“image” interference, resulting from the operation of another 
station. Inland Broadcasting Co. ( KBON ), 10 F. C. C. 332 
(1944). 

If the Commission had given recognition to daytime sky- 
wave signals as creating objectionable interference, this would 
have required the revision of the Section 3.23 of the Commis¬ 
sion’s Rules, which describe the hours of operation of “day¬ 
time only” stations. For the time when daytime skywave may 
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be of any consequence at all is in the early hours of the morn¬ 
ing and the late hours of the day, hours during which “day¬ 
time only’’ stations are now authorized to operate. The Com¬ 
mission was therefore faced with a practical problem of drawing 
a line. That there might be disagreement as to just where 
to draw the lines does not make the Commission’s judgment 
unreasonable. The Commission in exercising its statutory 
powers under Section 303 (f) of the Communications Act, to 
make “regulations not inconsistent with law as it may deem 
necessary to prevent interference between stations/’ did not 
find it reasonable to deprive the public of these listening hours 
because of a sporadic, erratic and unstable signal that mighi 
at times cause some interference with the signal of stations on 
the same channel. As the Commission said in the case of Pat¬ 
rick Joseph Stanton, decided November 14,1946: 

On some days in the periods immediately before and 
after sunrise and sunset, skywaves may be reflected into 
areas which on other days, in the same periods of time, 
receive no signal. In this state of the radio art, there¬ 
fore, it is virtually impossible and the Commission be¬ 
lieves it would be unreasonable to define “daytime” 
operation in terms as unstable, erratic and uncertain 
as the conditions of radio wave propagation at sunrise 
and sunset. 

This conclusion « reached after full consideration in an 
extensive legislative hearing, is reasonable. Whether any change 
in this conclusion should be made is now the subject of a pend¬ 
ing legislative hearing. (See pp. 33-34, infra .) Under these cir¬ 
cumstances and in view of the language of the Rules and their 
history, the Commission’s interpretation is entitled to control¬ 
ling weight. For the courts have consistently held that an in¬ 
terpretation of an administrative body’s own rules by that body 
is of controlling weight unless it is plainly erroneous or incon¬ 
sistent with the regulations. Bowles v. Seminole Rock and 
Sand Co., 325 U. S. 410; Superior Packing Co. v. Porter, 156 
F. (2d) 193 (C. C. A. 8); Mechanical Farm Equipment Dis¬ 
tributors, Inc. v. Porter, 156 F. (2d) 296 (C. C. A. 9). In this 
case, the Commission’s determination that its Rules and Regu- 
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lations do not afford protection against daytime skywave in¬ 
terference clearly was neither erroneous nor inconsistent with 
the Communications Act of 1934 or the Commission’s Rules. 

II. Appellant was not deprived of a hearing in violation of the 
Communications Act, the Commission’s Rules and Regula¬ 
tions or the Due Process Clause of the Constitution 

A. The action of the Commission in this case in no way constituted a modifi¬ 
cation of the license of WJR; accordingly, appellant was not deprived of 
any right to a hearing under the Communications Act or the Commis¬ 
sion's Rules and Regulations 

Appellant in its brief (p. 18) concedes that there has been 
no express modification of the terms of its license in this case. 
It argues, however (Br. pp. 17-19), that to make the grant to 
Southeastern was in fact and in substance to modify WJR’s 
license. However, by this argument, appellant is claiming that 
it is in fact and in substance entitled to more than the rights 
granted to it by its license, as defined by the Rules, and that 
recognition of its claims requires curtailment of Commission 
action authorized by these same Rules. 

It has been demonstrated that the interference which Station 
WJR claims it will suffer by reason of the operation of South¬ 
eastern is not of a type against which it is entitled to protection 
under the Commission’s Rules. The grant to Southeastern 
without affording a hearing to WJR was entirely consistent 
with the Commission's Rules concerning the assignment of new 
radio stations on the frequency 760 kilocycles, and the extent 
of protection to be accorded the Class I station on that fre¬ 
quency. Under these circumstances, the grant to Southeastern 
did not result in any change in the power, frequency, or time of 
operation of WJR, or any other modification whatsoever of its 
license, requiring a hearing pursuant to Sections 303 (f) and 
312 (b) of the Communications Act. And appellant’s conten¬ 
tion that the case of Federal Communications Commission v. 
National Broadcasting Company , Inc. ( KOA), 319 U. S. 239, 

1 affirming 76 App. D. C. 238,132 F. (2d) 545, requires a hearing 
under the circumstances of this case, is without foundation. 
On the contrary, the decision of the Supreme Court in the KOA 
case establishes that appellant’s license would have been modi- 
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fied by the grant to Southeastern only if the Commission’s Rules 
and Standards of Good Engineering recognized daytime sky- 
wave interference as an interfering signal. In the KOA case, 
the Supreme Court held that under Sections 303 (f) and 312 (b) 
of the Communications Act, a Class 1-A station operating on a 
clear channel was entitled to a hearing on an application of 
another station for authority to operate nighttime on that 
channel, since such duplicate nighttime operation was itself in 
terms barred by the Commission’s Rules governing the use of 
the frequency involved, which the Court held to be incorporated 
in KOA’s license. These rules classified the frequency on which 
KOA was authorized to operate full time as one on which only 
a single station is authorized to operate during nighttime hours, 
and the Court held that altering the rules without following 
the required procedures deprived KOA of what had been 
assigned to it. In this case, the Commission has not altered its 
Rules or Standards of Good Engineering but on the contrary 
has taken action in complete conformity with existing Rules. 
It is thus evident that the KOA case is not at all authority for 
WJR’s claim that it is entitled to a hearing prior to the grant 
of an application for daytime operation only on a clear channel, 
expressly contemplated by the Commission’s Rules which does 
not cause any objectionable interference, as defined by the 
Rules, to the daytime operation of the Class 1-A station on the 
channel. The KOA case establishes that WJR is entitled only 
to protection against Commission action at variance with the 
existing Rules, or action resulting in objectionable interference 
within the meaning of the Rules. Here the interference alleged 
is not of the type against which protection is afforded by the 
Rules; it is thus clear that nothing in the KOA case required 
that appellant be afforded a hearing on Southeastern’s applica¬ 
tion before the latter could properly be granted. 

In the face of this, appellant maintains (Br. p. 18) that the 
grant to Southeastern was in fact and in substance a modifica¬ 
tion of WJR’s license “whether or not the Commission’s present 
standards as written fail to protect against skywave inter¬ 
ference * # *” So far as this argument assumes that the 
operation of Southeastern with possible resultant skywave in¬ 
terference will in fact inflict such injury as to destroy or sub- 
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stantially impair the operation of WJR, experience to date 
affords no factual basis for any such drastic assumption. The 
fact that some daytime skywave exists was known in 1938 
when the present Standards were formulated (supra, pp. 20-21). 
Since that time numerous Class II stations have been licensed 
to operate, and have been in daily operation on Class I and 
othet channels, with power ranging from 100 watts to 50 kilo¬ 
watts. That two stations may operate simultaneously on the 
same frequency during daytime hours and render generally 
satisfactory' service to their own respective primary service 
areas is thus not idle speculation. Only by ignoring this ex¬ 
perience accumulated over the years can it be suggested that 
appellant will now suffer a substantial impairment of its license 
rights of a kind which has not yet been disclosed during nearly 
ten years of administration of the existing Rules and Stand¬ 
ards. We may know more technical data about the character¬ 
istics of daytime skywave today than we knew ten years ago. 
but we also know that it is no more destructive in fact now 
than it has been over these years. The general premise tucked 
away in appellant’s argument that interference as such is tanta¬ 
mount to destruction is at variance with the facts of radio. 
For it is well known that reception of radio service recognized 
as satisfactory and free from objectionable interference as de¬ 
fined by the Rules and Standards, nevertheless suffers numer¬ 
ous vissicitudes from a variety of causes, as for instance image 
interference, heterodyne interference, variations in the signal 
strength resulting from phases of the sun spot cycle, etc. The 
notion of satisfactory service within protected contours as 
defined by the Rules is thus a practical compromise, or selection 
of the factors to be taken into account, the wisdom or folly of 
which must ultimately be established by experience. 

Since it is the case that the signal of every station inevitably 
suffers some interference from the signals of other stations on 
the same and adjacent frequencies and from other causes, some 
rules are necessary to determine what types of interference are 
of such an unsubstantial or erratic nature as to warrant their 
disregard by the Commission in passing upon radio license 
applications. There are at present about 1,000 licensed stand¬ 
ard broadcast stations and almost every* new application for 
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such a station raises the possibility of some interference to 
the signal of an existing station. If the possibility of the ex¬ 
istence of any type of interference became the basis of the 
right to a hearing, nearly every' application for a new radio 
station could in practice only be granted after hearing, although 
Section 309 (a) of the Communications Act of 1934, clearly 
contemplates that the Commission shall have authority to 
make grants without hearing in appropriate cases. To hold 
that a hearing is required in some, but not all cases in which 
interference not recognized by the Rules is alleged, would pro¬ 
duce a formless and indefinite standard and place a difficult 
burden on the Commission and the courts in determining when 
an existing licensee is entitled to a hearing. And it would go 
far to deprive the Rules and Standards of any effectiveness as 
the basis for day to day administration of the Commission’s 
licensing and regulatory functions. Appellant itself, as a 
member of the Clear Channel Broadcasting Service (App. 11), 
appreciates the practical necessities which make imperative 
adherence to existing Rules jmd Standards as the basis fo* the 
performance of these functions until those Rules and Standards 
should be supplanted. Thus, the petition of the Clear Chan¬ 
nel Broadcasting Service, filed February 27, 1947, for an in¬ 
vestigation of daytime skywave signals, points out (App. 46): 

Petitioner recognizes and appreciates that the Engi¬ 
neering Standards as now written, although not fully 
abreast of the best engineering data available, are neces¬ 
sary for the practical performance of the Commission’s 
functions. 

B. The Commission's determination that questions relating to daytime 
skywave involving substantial departure from its Rules should not appro¬ 
priately be considered in connection with proceedings on the application 
of Southeastern, did not constitute a deprivation of due process, especially 
in view of the fact that legislative hearings dealing with these very 
matters are in progress 

Since under existing Commission Rules. WJR is not entitled 
to protection against daytime skyw'ave interference which might 
be caused by the operation of Southeastern, extending to ap¬ 
pellant the hearing it sought would have made revision of the 
Commission’s Rules and Regulations relating to daytime sky- 
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wave interference an issue in a licensing proceeding on an 
individual application. Appellant contends that the Commis¬ 
sion^ refusal to consider changes in its Rules in a licensing 
proceeding and its further determination (App. 42-43) to con¬ 
sider such changes only in legislative proceedings, which were 
pending at the rime of the grant to Southeastern, constituted 
a denial of due process to WJR (Br. p. 20). As we shall dem¬ 
onstrate. the Commission's action was not a violation of due 
process, but in fact afforded appellant a full opportunity to be 
heard on the changes in the Rules which it seeks, with regard 
for the rights of all other interested persons who may be affected 
by the proposed changes. 

It may be noted at the outset that we are not here presented 
with the problem as to whether or not the Commission im¬ 
properly failed to afford appellant a hearing on whether or not 
the Commission’s Rules and Standards of Good Engineering 
presently recognize daytime skywave signals as an interfering 
signal. For appellant has never, either before the Commission 
or this Court, contended that this was the type of hearing 
which it has requested of the Commission. If a hearing on 
this question were afforded appellant, it would certainly not 
be the type of hearing which appellant has in fact requested. 
For a hearing on the question of whether or not the Commis¬ 
sion’s Rules presently recognize daytime skywave signals as 
an interfering signal would not involve the presentation of evi¬ 
dence as to whether or not the operation of Southeastern would 
cause daytime skywave interference to service rendered by 
WJR, but would involve only the presentation of argument 
orally or in the form of briefs as to the interpretation of the 
Commission’s Rules. Actually, appellant was afforded the 
opportunity, through its petition for reconsideration, to pre¬ 
sent arguments to the Commission concerning the meaning of 
the existing Commission Rules and Standards of Good Engi¬ 
neering. Further, if it felt that it had not been afforded an 
opportunity to argue this question, it could,have requested 
an opportunity for oral argument on this point; but appellant 
has never requested such argument and has never contended 
that it has ever been deprived of such argument. Rather it 
requested a full dress hearing in which it would be permitted 
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to present engineering testimony concerning possible daytime 
skywave interference that would be caused to the service of 
WJR by reason of the operation of Southeastern. 

The Commission’s decision that daytime skywave interfer¬ 
ence was not recognized under the Commission’s Rules and 
Standards of Good Engineering as an interfering signal in ef¬ 
fect was a determination that the type of hearing requested by 
appellant was not appropriate in a licensing proceeding since 
the type of testimony it desired to introduce at such a hearing 
could not properly be given any effect by the Commission un¬ 
less it disregarded its holding that, under existing Rules, day¬ 
time skywave interference was not recognized as an interfering 
signal. Consideration of the type of evidence appellant wished 
to introduce at a hearing would have raised an issue as to 
whether or not the existing Commission Rules and Standards 
of Good Engineering should at this time be amended so that 
they would recognize daytime skywave interference as an in¬ 
terfering signal. Thus, what appellant in fact requested was 
that possible revisions in the Commission’s Rules and Stand¬ 
ards be made an issue in a licensing proceeding. 

Consideration of the problems involved in making possible 
changes in Commission Rules an issue in a licensing proceeding 
indicate clearly that it would be unreasonable to interpret the 
Communications Act as requiring the Commission to consider 
such changes in connection with a licensing proceeding when¬ 
ever an existing licensee desires it to do so. Any changes in 
the Commission’s Rules designed to accord recognition to day¬ 
time skywave signals as interfering signals would affect not 
only WJR and Southeastern but also at least 75 licensees and 
about 100 permittees of “daytime only” Class II stations. 
For the hours of operation of every existing “daytime only” 
Class II station might be changed as a result of such revision 
of the Commission’s Rules. The complicated and extensive 
engineering data as well as important social and economic 
problems connected with such a change in the Rules could not 
appropriately be considered in a licensing proceeding relating 
to whether or not a grant of the application of Southeastern 
was in the public interest. In this connection, the Court’s at¬ 
tention is directed to the petition of the Clear Channel Broad- 
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casting Service, of which appellant is a member, requesting a 
full scale investigation into the characteristics and effects of 
daytime sky wave signals (App. 44-52). 

If changes in the Commission’s Rules concerning daytime 
skywave transmissions were to be considered in connection with 
the application of Southeastern, all existing “daytime only” 
Class II stations would have the right to intervene and be heard 
on whether the Commission’s Rules should afford protection 
against daytime skywave interference. Under the decision 
in Federal Communications Commission v. National Broad¬ 
casting Company, Inc., ( KOA), 319 U. S. 239, it would be in¬ 
consistent with Section 303 (f) of the Communications Act to 
change the existing Commission’s Rules relating to daytime 
skywave interference without first affording these “daytime 
only” Class II stations a hearing on any such changes. 

It is of vital importance to recognize and observe the distinc¬ 
tion between situations where, within the framework of the gen¬ 
eral policy established by statute and existing rules, the appli¬ 
cation of a particular rule is waived or modified in a particular 
case without injury to any other person, or with notice and 
hearing to the only persons who may be adversely affected, and 
situations where substantial changes in the Rules themselves 
and the policies they embody are involved. 5 

The type of hearing appropriate in each of these situations 
is essentially different. And recognition of this fact has been 
embedded in Section 4 of the Administrative Procedure Act of 
1946, 60 Stat. 237, 238-239, which imposes a requirement of 
general notice of proposed rule making and the affording of an 

* The Commission has in the past, as in this case, recognized and observed 
this distinction. Thus, in the case of Young, ct al. v. Federal Communica¬ 
tions Commission, 2 F. C. C- 704. applicants sought facilities, the granting 
of which would have involved a departure from the rules governing use 
of the frequency involved. In denying these applications the Commission 
observed (2 F. C. C. at 700-710): 

“In order to grant either of these applications, the Commission must 
ignore Rule 110 or declare as a matter of legislative policy that Rule 116 
must be changed and in what respect. If we had before us merely the 
two applicants, on the record herein, it would not be difficult to arrive at 
a conclusion, but the Rule which was promulgated by the Commission for 
the protection of clear channels is based not upon needs of individual broad¬ 
casters or communities, but the needs and interests of the entire listening 
public.” 
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opportunity to all interested persons to present data and views 
where substantial changes in rules of substantive effect are in¬ 
volved. From the discussion presented in Point I (supra, 
pp. 7-24), there can be no doubt that recognition of daytime 
skywave would involve a substantial departure, of wide con¬ 
sequence, from the existing Rules and Standards as they have 
been consistently interpreted by the Commission. Under these 
circumstances, the Commission properly refused to make it a 
subject of hearing in the proceeding on the application of South¬ 
eastern. Ward v. Federal Communications Commission, 71 
App. D. C. 166, 108 F. (2d) 486; Dr. George W. Young 
(WDGY), 2 F. C. C. 704 (1936). 

Appellant apparently contends that, whatever the nature of 
the questions raised by its claim of interference, whether or 
not it be of a type recognized by the existing Rules, the possi¬ 
bility of injury from the operation of Southeastern entitles it 
to a hearing on that application under Section 309 (a) of the 
Act and principles of due process. But this claim can achieve 
plausibility only by ignoring the fact that whatever rights ap¬ 
pellant has are granted by the license, defined by the Rules 
and Regulations applicable to its frequency, power, and time 
of operation, and subject to the regulatory authority of the 
Commission exercised in accordance with the Act and the 
Rules. (See Point II A, supra, pp. 24-27.) Under these cir¬ 
cumstances. injury which may result to it as a result of the law¬ 
ful exercise of that regulatory authority by the grant of an¬ 
other license in accordance with the Rules is damnum absque 
injuria. Charles River Bridge v. Warren Bridge , 11 Peters 
420, 551-553; Gibson v. United States, 166 U. S. 269; Union 
Bridge Co. v. United States, 204 U. S. 364; United States v. 
Chandler Dunbar Water Power Company, 229 U. S. 53; Green- 
leaj-Johnson Lumber Co. v. Garrison, 237 U. S. 251; Federal 
Radio Commission v. Nelson Brothers, 289 U. S. 266; Trinity 
Methodist Church, South v. Federal Radio Commission, 61 
App. D. C. 311, 62 F. (2d) 850. 

Appellant further insists that it must be afforded a hearing, 
not on the question of injury to its own private interests, but 
rather to the public interest, in order to enable determination 
of the question whether the public interest would be better 
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served by the rendition of service by Southeastern to its pri¬ 
mary service area or by freeing WJR from the possibility of 
some interference to part of its service area during a few hours 
of the day by reason of daytime skywave from Southeastern. 
But 1 this claim ignores the fact that the existing Rules and 
Regulations already embody a determination as to the public 
interest, as required by the initial sentence of Section 303 of 
the Act, and that determination has been made in the light 
of the interests of the entire nation, and the conflicting inter¬ 
ests of Class I stations and Class II stations operating during 
daytime hours on clear channels. Whether protection should 
be accorded against daytime skywave is a question which in¬ 
volves not simply the interests of appellant and the intervener, 
of the Detroit. Michigan, area and the Clanton, Alabama, re¬ 
gion, but of the entire nation and virtually all radio stations. 
As the Commission stated in Young, et al., 2 F. C. C. 704. where 
the rule involved in terms protected the clear channel stations 
against duplicate nighttime operation by other stations, “the 
Rule * # * is based not upon the needs of individual 
broadcasters or communities, but the needs and interests of 
the entire listening public.” (2 F. C. C. 704, 710.) This prin¬ 
ciple is equally applicable where the Rules deny protection, as 
well as where they extend it. It is thus clear that any question 
as to the public interest involved in the present situation is ap¬ 
propriately the subject for rule-making proceedings. 

The Commission has. moreover, never taken any position 
that it would not hear appellant’s claim that it might in fact 
suffer injury as the result of interference against which pro¬ 
tection is not now afforded under the Rules. The position it 
has taken is that the appellant should properly introduce any 
evidence it may have in a legislative proceeding, considering 
possible revisions in the Commission’s Rules. The refusal of 
the Commission to consider a request for revision of the Rules 
relating to daytime skywave interference in the Southeastern 
licensing proceeding was therefore especially unobjectionable 
in view of the fact that full scale legislative proceedings dealing 
with this very matter are now in progress. Further, a request 
for revision of the Rules, such as was presented to the Commis¬ 
sion on February 27, 1947, by the Clear Channel Broadcasting 
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Sendee (App. 44-52) could have been presented by appellant 
at any time in the past under Section 1.702 of the Commission’s 
Rules and Regulations (formerly Section 1.81). The intro¬ 
duction to the Standards of Good Engineering expressly state 
that revisions would be made from time to time as engineering 
data are available so that the Standards may be kept current 
with new developments in the art. Actually, the Clear Chan¬ 
nel Hearing (Docket No. 6741) is now in progress, in which 
evidence concerning revisions of the Commission’s Rules relat¬ 
ing to daytime skywave interference may be presented (App. 
10-12). See also Petition of the Clear Channel Group (de¬ 
cided January 2, 1947). In its opinion in that case, the Com¬ 
mission pointed out (App. 37-38): 

* * * the clear channel hearing includes an issue 
concerning possible revision of the rules and regulations 
governing the hours of operation of daytime stations on 
clear channels. Under this issue all relevant evidence 
can be introduced by * # * interested persons 
concerning daytime skywave interference and the desir¬ 
ability of revising Commission Rules for operation of 
daytime stations. 

Thus, at the time of the grant to Southeastern, appellant was 
being afforded a legislative hearing on a revision of the Com¬ 
mission’s Rules relating to daytime skywave interference in 
which all existing relevant data will be considered by the Com¬ 
mission. Certainly, in the light of these facts, it cannot be said 
that the grant to Southeastern was under those circumstances 
a violation of appellant’s rights under the Act or the Due Proc¬ 
ess Clause. 

Since the grant to Southeastern, the Clear Channel Broad¬ 
casting Service, of which appellant is a member, filed with the 
Commission on February 27, 1947, a petition for an investiga¬ 
tion into the characteristics of daytime skywave transmissions. 
By an order dated May 9, 1947, the Commission instituted a 
special rule making proceeding to consider whether possible 
revisions of the Commission’s Rules and Regulations and 
Standards of Good Engineering Practice concerning daytime 
skywave transmissions should be adopted at this time. (Filed 
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with Additional Facts * * * In Support of Petition for 
Stay Order , May 14, 1947.) Thus, the Commission has insti¬ 
tuted a secial proceeding in addition to the Clear Channel 
. proceeding so that a more rapid decision may be made with 
reference to the problems connected with daytime skywave 
interference.* 1 

The Commission s determination that the grant to South¬ 
eastern, and the exercise of its licensing functions generally 
with respect to daytime Class II stations on clear channels 
should not be wholly suspended pending the determination of 
the daytime skywave issue in rule-making proceedings was 
entirely responsible. Recently the Commission has given care¬ 
ful consideration to a request by the Clear Channel Group that 
it withhold all grants of “daytime only” Class II stations on 
clear channels, until the Clear Channel Hearing is completed. 
In its decision, the Commission adverted to possible changes 
in the Commission s Rules relating to daytime skywave inter¬ 
ference and determined that there was no justifiable reason to 
withhold grants because a decision had not yet been reached 
on problems connected with daytime skywave interference. 
Petition of Clear Channel Group (January 2. 1947). If at the 
completion of the Clear Channel Hearing the Commission is 
able to determine that a change in these rules is warranted so 
as to afford licensees protection against daytime skywave in¬ 
terference, appropriate modification of the grant to Southeast¬ 
ern will be made so that WJR will be given whatever protection 

‘Appellant has argued in its second petition for stay order that the 
suspension of applications for daytime facilities on clear channels until 
the determination of the rule making proceeding provided for by the Com¬ 
mission order of May 9. 1947. should apply equally to applications such as 
Southeastern’s, granted before the promulgation of this order. Appellant, 
however, misconstrues the purpose of the suspension. Recognition of 
the fact that 8 cases involving daytime grants on clear channels are pres¬ 
ently before this Court makes it evident that further grants at this time 
would be only productive of further litigation and would, in any event, have 
no real significance until the issues presented in the pending litigation are 
determined. The Commission recognized that every licensee had to make 
a timely appeal from any grant it opposed in order to preserve its rights. 
However, this suspension of consideration of pending and future applica¬ 
tions Cannot serve as an argument on the merits of the pending litigation, 
that in the applications involved in these cases, the Commission should not 
have exercised its licensing functions. 
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the rules will afford it. The Commission in the Clear Channel 
Group decision expressly stated (App. 38), “Any grants that 
are made to daytime stations are subject to whatever changes 
in the rules may be made as a result of the Clear Channel Hear¬ 
ing.” Petition of Clear Channel Group (January 2, 1947). 
This same principle that any grants to daytime stations are 
subject to any changes in the Rules at the conclusion of a legis¬ 
lative hearing are equally applicable to the special rule-making 
proceeding instituted on May 9,1947, by the Commission, con¬ 
cerning possible revisions of the Rules relating to daytime 
skywave transmissions. 

This determination is clearly in accordance with principles 
laid down in previous decisions of this Court involving similar 
situations. Pittsburgh Radio Supply House (WJAS) v. Fed¬ 
eral Communications Commission, 69 App. D. C. 22, 98 F. (2d) 
303; Ward v. Federal Communications Commission, 71 App. 
D. C. 166, 108 F (2d) 486. In these cases, this Court has held 
that one who filed an application, the grant of which would 
require a change in the existing Rules, has no appealable 
interest to complain of a grant of another application which is 
consistent with the Commission's Rules. The opinion of this 
Court in the Pittsburgh Radio Supply House case is especially 
appropriate because here too “no change (in the Rules) has been 
made and while the question may be said to be still open, we 
have no reason to assume it will be changed and certainly no 
right to say that the Commission should suspend its functions 
pending its determination of that question.” 69 App. D. C. 22, 
25. 98 F. (2d) 303, 306. In view of the great complexity and 
difficulty of the issues involved in this case, and the associated 
cases, it is especially appropriate that a court should not under¬ 
take to substitute its own judgment for that of the Commission 
and assume administrative functions where the Commission 
has dealt with these close and difficult problems in a manner 
which cannot at all be said to be unreasonable. 

III. The pendency of the Clear Channel Hearing is not a bar 

to the action of the Commission in granting the Southeastern 

application 

Appellant also argues that the Commission’s action in grant¬ 
ing Southeastern authority to operate “daytime only” on the 
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frequency 760 kilocycles is improper because it prejudices the 
possible grant of an application for power in excess of 50 kilo¬ 
watts which WJR desires to file in the event that the Com¬ 
mission’s Rules are changed at the termination of the Clear 
Channel Hearing to permit such increase in power. In argu¬ 
ing this contention, appellant has completely failed to dis¬ 
tinguish between adjudicatory action of the Commission in 
exercising its licensing powers in making the grant to South¬ 
eastern in conformity with the existing Rules, and the Com- 
missibn’s rule-making or quasi-legislative action in conducting 
a proceeding, the Clear Channel Hearing (Docket No. 6741) 
to determine whether changes in the rules governing assign¬ 
ment of stations on clear channels should be adopted. Observ¬ 
ance of this distinction in this case makes it clear that appel¬ 
lant’s interest as a potential applicant for an increase in power 
not presently authorized by the Rules is not sufficiently sub¬ 
stantial to give it an appealable interest to complain, as a “per¬ 
son aggrieved’’, of Commission action in making a grant pres¬ 
ently consistent with its rules; that the Commission properly 
observed procedures appropriate for rule making in considering 
the petition of the Clear Channel Group, of which appellant 
is a member, for a total suspension of existing rules governing 
assignment of Class II stations operating “daytime only” on 
clear channels, pending the determination of the Clear Chan¬ 
nel Hearing; and that the denial of this petition did not result 
in injury to any interest of appellant entitled to legal protection. 

In connection with appellant’s claim that the grant to South¬ 
eastern prejudices its opportunity to file an application for 
500 kilowatts power in the future, it should be pointed out at 
the outset that the Clear Channel Hearing is not a licensing 
proceeding to determine whether WJR or any other station 
may operate on any specific frequency with increased power. 
No applications for radio facilities are being considered in that 
hearing. The hearing is rather a legislative hearing of broad 
scope to determine whether any changes should be made in the 
Rules affecting clear channel frequencies. Among the issues 
in the proceeding is whether the Commission’s present Rules 
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which prohibit any station from operating with power in excess 
of 50 kilowatts should be amended to permit operation with 
such increased power. Contrary to appellant’s contention 
(Br. p. 16) that “among the issues involved in the proceeding 
is whether or not WJR as a clear channel licensee may operate 
on increased power”, there is no issue in the hearing to de¬ 
termine whether any particular station may operate with in¬ 
creased power, such as would be considered in a licensing pro¬ 
ceeding on an application for authority to operate with such 
increased power (App. 9-11). Accordingly, there is here no 
denial of a hearing on an application for facilities, as was in¬ 
volved in Ashbacker Radio Corp. v. Federal Communications 
Commission, 326 U. S. 327. Appellant’s contention (Br. p. 20) 
that the grant to Southeastern was contrary to the decision of 
the Supreme Court in Ashbacker is, therefore, patently without 
merit. 

Insofar as its claim of injury is based upon its desire to file 
an application for 500 kilowatts power in the future, appellant 
has no present appealable interest. As its Notice of Appeal 
shows, appellant has no application for authorization to operate 
with 500 kilowatts or more presently pending before the Com¬ 
mission (App. 4). 7 Such an application would be inconsistent 
with Section 3.22 of the Commission’s Rules which prescribes 
50 kilowatts as the maximum power with which any station 
may operate. 

These facts establish that appellant is not in a position to 
object to the grant to Southeastern, because of the possible ef¬ 
fect which that grant might have on future application. This 
Court has consistently held that one who has no application 
pending has no appealable interest to complain of a grant which 
is potentially inconsistent with a possible future application 
which he may desire to file. Telegraph Herald Co. v. Federal -. 
Radio Commission, 62 App. D. C. 240, 66 F. (2d) 220; Founda- * 
tion Company of Washington v. Federal Communications 

T On June 13, 1936. appellant filed with the Commission an application 
requesting authority to operate with 500 kilowatts power. This application 
was dismissed without prejudice on June 16,1942 (App. 4). This dismissal 
was pursuant to a memorandum opinion of the Commission concerning use 
of critical materials during wartime, and did not bear in any way on the 
status of applications inconsistent with existing rules. (See 9 F. C. C. 356.) 
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Commission, No. 9411. U. S. App. D. C., decided February 25, 
1947. Moreover, this Court has also held that one who has filed 
an application, the grant of which would be contrary to the 
Commission’s Rules has no appealable interest to complain of 
a grant of another application which is consistent with the 
Commission’s Rules. Pittsburgh Radio Supply House 
(WJAS) v. Federal Communications Commission, 71 App. 
D. C. 166. 108 F. (2d) 486. And as we have pointed out. the 
decision of the Supreme Court in Ashbacker Radio Corp. v. 
Federal Communications Commission, 326 U. S. 327, is com¬ 
pletely inapplicable here. In that case the Supreme Court 
held that the Commission could not grant an application for 
a new radio station without a hearing when another person 
had a mutually exclusive application consistent with exist¬ 
ing Commission Rules pending for the same facilities. In this 
case appellant has no application presently pending for opera¬ 
tion with increased power; even were such an application 
pending, it would be inconsistent with the Commission’s Rules 
and Regulations. 

Appellant claims, however, that the pendency of the Clear 
Channel Hearing (Docket No. 6741) should operate to bar the 
grant to Southeastern because such action predetermines the 
issues to be decided in that hearing, thus prejudicing the future 
assignment of facilities of Station WJR. This argument in¬ 
volves presuppositions that a change in the Rules to permit 
increases in power in excess of 50 kilowatts is an outcome of 
the hearing which is highly likely, and that if that change is 
made WJR would be in a position to apply for such an increase 
on the frequency 760 kilocycles. But these suppositions are 
speculative, and have no present factual basis outside of ap¬ 
pellant’s desires. 8 With the outcome so speculative, the wisdom 

• In addition to the issue whether such increases in power should be per¬ 
mitted (Nos. 3. 4), the issues on which the Clear Channel Hearing is being 
held include questions whether the number of clear channels should be 
increased, or decreased and what frequencies shall be designated as I-A 
channels and I-B channels (No. 2); whether the present geographical dis¬ 
tribution of clear channel stations is the most desirable (No. 5); and, what 
changes should be made with respect to the geographical location, frequency, 
authorized power or hours of operation of any presently licensed clear chan¬ 
nel station (No. 8) (App. 9-11). These issues make it clear that many 
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of the holding of cases such as the Pittsburgh Radio Supply 
House case, that a particular outcome of a rule-making pro¬ 
ceeding cannot be anticipated to create vested rights in one of 
many possible outcomes, becomes manifest. 

This Court has articulated these considerations in the Pitts¬ 
burgh Radio Supply House case, in which it held that pendency 
of proceedings to consider changes in existing Rules cannot serve 
as a basis for preventing the Commission from exercising its 
functions in accordance with the statute and existing Rules 
pending a determination in the rule-making proceedings. Thus 
in the Pittsburgh Radio Supply House case the Court stated 
(69 App. D. C. 22, 25, 98 F. (2d) 303, 306): 

If Pittsburgh’s application had been for a lawful 
grant, and if it were shown that the Commission’s prior 
consideration of Waterbury’s application seriously prej¬ 
udiced Pittsburgh, we would have a case in which we 
might say Pittsburgh had appealable interest as a “per¬ 
son aggrieved,” notwithstanding the latitude which we 
have said should be permitted to the Commission, in 
such matters. Pulitzer Publishing Company v. Fed¬ 
eral Communications Commission, 68 App. D. C. 124, 
94 F. (2d) 252. But that is not this case. Here Pitts- . 
burgh has applied for a grant which would be in direct 
violation of Rule 120, and it can succeed in its objective 
only by inducing the Commission to change the rule. 
This is a matter so wholly of policy under the provisions 
of the Act and so peculiarly within the special and expert 
knowledge of the Commission that to undertake to con¬ 
trol it judicially would be clearly an impingement upon 
the jurisdiction of the Commission. The Commission 
has in the past considered whether Rule 120 ought to be 
changed in the manner Pittsburgh requests, but no 
change has been made and, while the question may be 

other outcomes of this hearing are equally probable, among them a reassign¬ 
ment of WJR to another frequency or classification, and a reassignment of 
the frequency 760 kilocycles to serve another area with the same or some 
other classification of service. 
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said to be still open, we have no reason to assume it will 
be changed and certainly no right to say that the Com¬ 
mission should suspend its functions pending its de¬ 
termination of that question. Hence, we think Pitts¬ 
burgh has no appealable interest which we may consider 
here. 

Appellant urges that the Commission’s action in the instant 
case is improper because it resulted from, and is an instance of, 
failure to impose a total suspension of action on all applications 
seeking authority for operation of Class II stations, daytime 
only, on Class I channels, as permitted under existing rules, 
pending the determination of the Clear Channel Hearing (Br. p. 
11). But as the Pittsburgh Radio Supply House case makes 
clear, neither appellant nor any other person is entitled, as a 
matter of right, to a suspension of action by the Commission in 
accordance with existing rules pending the determination of a 
hearing in which changes which they desire to be made in the 
rules may eventuate. 

The Commission has given the most careful consideration 
to the question of what policy would best serve the public 
interest in the entertaining of applications for authority to 
operate on Class I, or dear channels pending the determina¬ 
tion of the Clear Channel Hearing. In its Public Notice of 
February 5, 1946, the Commission set out the policy which it 
would follow in order to avoid undue complication of the 
problems involved in the Clear Channel Hearing (App. 14-15). 
It stated that it would consider all applications for daytime 
operation of Class II stations on Class I-A channels, in accord¬ 
ance with the present rules on the frequencies listed under 
Section 3.25 (a) of the Rules, on their individual merits. 

-Upon further consideration of the problems involved in mak¬ 
ing Class II station assignments on I-A frequencies, the Com¬ 
mission reached the decision, set out in its Public Notice of 
June 21,1946, that it would consider on their individual merits 
such applications where the proposed station, using a nondirec- 
tional antenna, is 750 miles or less from the dominant I-A 
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station, and would hold pending applications in which the 
proposed station is more than 750 miles away (App. 16-17).* 

The Clear Channel Group, consisting of Class I-A stations, 
among them appellant, on October 8, 1946, petitioned the 
Commission to reconsider the policy which it adopted in its 
Public Notice of June 21, 1946, and urged it to adopt a policy 
of suspending all action on applications for authority to operate 
Class II stations no Class I channels (App. 18-21). The Com¬ 
mission denied this petition in a memorandum opinion adopted 
on January 2,1947, in which it found that a grant of the petition 
would not be in the public interest (App. 34^-38). In its opinion 
the Commission pointed out that if the petition were granted 
“the net result would be to preclude the Commission to a very 
large extent from exercising its licensing functions.” The Com¬ 
mission further pointed out that there is no valid reason for 
withholding action on those applications requesting authority 
to operate on clear channels in accordance with the Commis¬ 
sion’s policy. For these applications are consistent with the 
Commission’s Rules and Regulations and fulfill a definite public 
need for service at this time. It also pointed out thai these 
grants would not serve as a barrier to a change in the Rules to 
permit operation with power in excess of 50 kilowatts, should 
the Commission determine that such a change is in the public 
interest, since, in any event, extensive readjustments would be 
required, and any daytime stations now authorized would be 
subject to whatever Rules and reallocations which might be 
adopted as a result of the Clear Channel Hearing, just as 
existing Class II stations presently operating daytime on clear 
channels would be. Moreover, the possible number of such 

’Appellant in Its brief (p. 11) now contends for the first time that the 
Commission’s action of June 21, 1946. “amended the Commission’s existing 
Rules and Standards which, until then, had provided that such stations 
had to be a certain minimum distance away from the existing station.” 
There is nothing to this contention. The statement of June 21, 1946, does 
not purport to change in any way the requirements of minimum separation 
prescribed by Table VI of the Standards (p. 13), nor can it have any such 
effect in fact. For the policy statement in setting a maximum boundary 
beyond which applications would be held pending did not in any way 
provide, or have the effect of providing that a grant could be made at any 
point within the 750-mile radius where the separation was less than the 
minimum prescribed by these tables. 


♦ 
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grants is definitely curtailed by the fact that there is a very 
limited area where daytime stations can be placed, between the 
outside limits of the normally protected contours of the I-A 
stations and the 750-mile radius (App. 34-38). 

In challenging the reasonableness of the distinction between 
applications for authority to locate Class II stations within the 
750 mile radius of the Class I-A station, and those seeking 
authority to locate 750 miles away, appellant again forgets that 
the possible changes in the Rules which it desires are not the 
only changes being considered in the Clear Channel Hearing. 
A policy reasonably designed to accommodate the possibility of 
other changes as well is not arbitrary and unreasonable solely 
because it is not based on appellant’s heart’s desire alone. 

These facts show that appellant’s view that the rules permit¬ 
ting licensing of Class II stations on Class I channels should be 
suspended entirely, has received full consideration from the 
Commission. Appellant argues that the Commission’s de¬ 
termination that it would not be in the public interest to impose 
a total suspension of these existing rules should have been 
treated in accordance with the procedures appropriate for ad¬ 
judicatory proceedings involving the compiling of a record at 
a hearing, as set out in sections 1.841 through 1.851 of the Com¬ 
mission’s Rules (Br. p. 11-12). This contention is groundless; 
it misconceives the nature of the Commission’s action and ap¬ 
pellant’s request, and it misreads the Commission’s Rules of 
Practice and Procedure. Since the Public Notice of June 21, 
1946, sets out a policy which the Commission would follow in 
exercising its licensing authority under existing Rules, it was 
obviously a general, quasi-legislative, statement of policy, and 
not a determination in a specific adjudicatory proceeding. 10 
Therefore, appellant's claim that the Commission improperly 
failed to hold a hearing on the statement of policy set out in the 

It may be noted that the provisions of Section 4 of the Administrative 
Procedure Act, 60 Stat. 237, prescribing procedures for administrative rule- 
making, which became oj>erative on September 11,1946 (Section 12). are not 
applicable to general statements of policy. Section 4 (a). Section 3 (a) of 
that Act prescribes the requirement that such statements of policy be pub¬ 
lished in the Federal Register. Although this requirement was not yet 
mandatory (section 12), the Public Notice of June 21,1946 was published in 
the Federal Register. 11 F. R. 7694. 
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Public Notice of June 21, 1946, is without any support. Cer¬ 
tainly, the request of the Clear Channel Group for suspension 
of existing Rules pending the determination of a pending hear¬ 
ing in which changes in the Rules are the subject of inquiry was 
not also required to be set down for an additional hearing. 
That wheels within wheels should be set in motion in this 
fashion is a vision of appellant’s, not a requirement of existing 
law. 11 

Consideration of every argument which appellant draws 
from the pendency of the Clear Channel Hearing serves to em¬ 
phasize the complete applicability to the present case of the 
principles enunciated by this Court in the Pittsburgh Radio 
Supply case, 69 App. D. C. 22,98 F. (2d) 303, that it would not 
speculate on the outcome of proceedings in which changes in 
existing Rules are being considered, and certainly not assume 
to say that the Commission should suspend its functions pend¬ 
ing its determination on the proposed changes. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 
Benedict P. Cottone, 

General Counsel. 

. Harry M. Plotkin, 

Assistant General Counsel. 

Max Goldman, 

Joseph M. Kittner, 

Paul Dobin, 

Counsel. 

"Whether or not the provisions of Section 4 (d) of the Administrative 
Procedure Act, supra, requiring that every agency shall accord any in¬ 
terested person the right to petition for the issuance, amendment or repeal 
of a rule, and of Section 6 (d) which provides that where a request is denied, 
a statement of grounds for denial must be issued, are applicable to the 
petition of the Clear Channel Group, it is Indisputable that the Commission's 
action on that petition has been in accordance with those requirements. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9495. 


WJR, THE GOODWILL STATION, INC., Appellant , 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee , 

SOUTHEASTERN BROADCASTING COMPANY, 

Intervenor. 


Appeal from the Federal Communications Commission. 


BRIEF FOR INTERVENOR. 


I. 

STATEMENT OF CASE. 

The Intervenor, Hugh I. Webb, J. Kelley Robinson, and 
J. S. Robinson, d/b as Southeastern Broadcasting Com¬ 
pany, adopts the statement of facts contained in the brief 
of Appellee. 
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n. 

I STATUTE AND RULES INVOLVED. 

The Statute involved in this matter is the Communica¬ 
tions Act of 1934, as amended. (Hereinafter sometimes re¬ 
ferred to as “the Act”). The Rules involved are the Rules 
and Standards of Good Engineering Practice concerning 
Standard Broadcast Stations, of the Federal Communica¬ 
tions Commission. The sections of the Communications 
Act of 1934, as amended, and of the Commission’s Rules, 
which are pertinent to this intervention are set forth in the 
Appendix, infra, pp. 6-8. 

III. 

I SUMMARY OF ARGUMENT. 

1 . 

The Rules of the Commission and its Standards of Good 
Engineering Practice concerning Standard Broadcast Sta¬ 
tions do not protect broadcast stations from daytime sky- 
wave interference. The Act does not require the Commis¬ 
sion to protect stations from such interference unless the 
Commission affirmatively finds that public interest, con¬ 
venience, or necessity requires that such interference be¬ 
tween stations shall be prevented and deems it necessary 
to make regulations to prevent such interference. To afford 
Appellant protection from such interference when no other 
station is so protected would give Appellant special treat¬ 
ment to which it is not entitled. 


2 . 

The pendency of general rule-making proceedings before 
the Commission gives Appellant no rights to demand that 
the Commission refrain from granting applications that 
meet the requirements of the Communications Act of 1934, 
as amended, and of the established Rules and Standards of 
the Commission. The Commission found that a grant of 
Intervenor’s application would not conflict with the resolu- 
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tion of the general problems in that proceeding. The Com¬ 
mission, having found that Intervenor's application met all 
the requirements of the Act and the Commission's Rules 
and Standards, was required by Section 309 (a) of the Act 
to grant the application. 


IV. 

ARGUMENT. 

1. Appellant’s broadcast station is net protected under 
the Rules of the Commission from daytime skywave inter¬ 
ference. 

Appellant is here seeking protection from a type of inter¬ 
ference from which no other broadcast station in the United 
States is protected. It is asking this Court to accord it 
special treatment which the Commission has not seen fit 
to do. The Commission's Rules and Standards of Good 
Engineering Practice concerning Standard Broadcast Sta¬ 
tions spell out the protection afforded to Appellant’s sta¬ 
tion and to all other broadcast stations in the United States. 
The Commission has consistently held that its Rules and 
Standards do not protect broadcast stations against day¬ 
time skywave interference. ( Baylor University and Carr P. 
Collins. 10 FCC 143 (1943); Petition of Clear Channel 
Croup, FCC decided January 2, 1947; Oklahoma A (0 M 
College. FCC decided February 20, 1947; Patrick Joseph 
Stanton, FCC decided November 14, 1946; Radio Virginia. 
Inc.. FCC decided February 20, 1947; Middle West Broad¬ 
casting Company, Inc.. FCC decided February 20, 1947). 

It is clear from these decisions that conformable to Sec¬ 
tion 303 (f) of the Act, the Commission has not found 
that public convenience, interest, or necessity, requires 
the prevention of such interference between broadcast sta¬ 
tions as may be caused by daytime skywave transmissions, 
and has not deemed it necessary to make regulations to 
prevent such interference. It follows that any daytime sky- 
wave interference that may be experienced by a station is 
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merely an incidence of duplicate daytime use of the channel 
and that Appellant’s service area lias always been subject 
to daytime skywave interference. 

Since the channel 760 kc, which Appellant uses, is avail¬ 
able under the Commission’s Rules (Section 3.25 (a), Ap¬ 
pendix p. 8) for daytime use by other broadcast stations, 
the assignment of that channel to Intervenor’s station for 
daytime use as a Class II station (Section 3.22 (b). Ap¬ 
pendix p. 7) did not cause injury to any interests of 
Appellant entitled to protection under the Commission’s 
Rules and Standards or the Communications Act of 1034, 
as amended, nor did it result in modification of Appellant’s 
license. 

2. The pendency of the Clear Channel proceedings is not 
a bar to the Commission’s exercising its normal licensing 
authority in granting Intervenor’s application. 

Appellant’s opposition to Intervenor’s grant based upon 
the pendency of the Clear Channel Proceedings (Docket 
rr 6741) is premised upon Appellant’s hope that at some 
unforeseeable future time the Commission will amend its 
existing Rules to permit broadcast stations to operate with 
power in excess of the maximum power authorized by the 
Commission’s Rules; and that the Commission will also at 
some unforeseeable future time, upon examination of an 
application for increased power (which Appellant states 
it intends to file if the Rules are amended to permit it to 
do so) find that public interest, convenience, or necessity 
will be served by a grant thereof. In the meantime Appel¬ 
lant would have the Commission ignore the mandate of 
Section 309 (a) of the Act and suspend its licensing func¬ 
tions. This the Commission properly refused to do. The 
Commission followed the law when, having determined upon 
examination of Intervenor’s application that the applica¬ 
tion complied with the Commission’s existing Rules and 
Standards, and that public interest, convenience, or neces¬ 
sity would be served by the granting thereof, it granted 
the application without a hearing as it was required to do 
by Section 309 (a) of the Act. 
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The Clear Channel proceedings in which Appellant has 
presented some information to support its expressed de¬ 
sire to operate with greater power than it is now author¬ 
ized to use, are general rule-making proceedings instituted 
by the Commission to secure information on specified sub¬ 
jects relating to its Rules concerning the use of clear 
channels. Appellant would require the Commission, be¬ 
fore granting Intervenor’s application, to consider 
whether after the conclusion of these proceedings the Com¬ 
mission’s Rules mav somedav be modified so as to authorize 

m> m 

broadcast stations to operate with greater power than is 
now authorized by the Commission’s Rules. The final ac¬ 
tion the Commission may take on the basis of the informa¬ 
tion it obtains in the Clear Channel proceedings is at this 
stage wholly conjectural. The Commission has, however, 
determined that its granting of Intervenor’s application 
would not conflict with the Commission's resolution of the 
general problems that are in issue in those proceedings. 
Appellant in this appeal asks that this Court determine 
otherwise, and in effect suspend Section 309 (a) of the Act 
until the conclusion of those proceedings. 

V. 

CONCLUSION. 

For the foregoing reasons Intervenor respectfully sub¬ 
mits that Appellant has not shown that it has been ag¬ 
grieved, or that its interests have been adversely affected 
by the Commission’s granting of Intervenor's application, 
and that, therefore, this appeal should be dismissed. 

Respectfully submitted, 

Hugh I. Webb, J. Kelley Robinson, and v 

J. S. Robinson, d/b as Southeastern . 

Broadcasting Company. 

By John C. Hayes, 

Eugene L. Burke, 

Attorneys for Intervenor , 

945 Munsey Building, 
Washington 4, D. C. 
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APPENDIX. 

STATUTES INVOLVED. 

Tho Communications Act of 1934, as amended, provides: 

“Sec. 402 (d). Within thirty days after the filing of 
said appeal any interested person may intervene and 
participate in the proceedings had upon said appeal by 
filing with the court a notice of intention to intervene 
and a verified statement showing the nature of the 
' interest of such parly, together with proof of service 
i of true copies of said notice and statement, both upon 
i appellant and upon the Commission. Any person who 
would b<? aggrieved or whose interests would be ad- 
i versely affected by a reversal or modification of the 
decision of the Commission complained of shall be con- 
sidered an interested party.” 

Filed March 6,1947 
IX THE 

UNITED STATES COURT OF APPEALS 

1 District of Columbia. 

Xo. 9493. 

I W.TR. THE GOODWILL STATIOX, IXC., 

Appellant. 

v. 

FEDERAL COMMUXICATIOXS COMMISSIOX, 

Appellee. 

NOTICE OF INTENTION TO INTERVENE. 

Xow comes Hugh I. Webb, .1. Kelley Robinson, and J. S. 
Robinson, d b as Southeastern Broadcasting Company, and 
files its notice of its intention to intervene in the above- 
styled proceedings, under authority of Section 402 (d) of 
the Communications Act of 1934, as amended. 
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STATEMENT OF INTERVENOR’S INTEREST. 

In support of this intervention it is respectfully shown 
that Hugh I. 'Webb, J. Kelley Robinson, and J. S. Robinson, 
d b as Southeastern Broadcasting Company, were granted 
a construction permit by action of the Federal Communica¬ 
tions Commission, to construct a new standard broadcast 
station (File Xo. B3-P-4747), which action is the subject to 
the above-styled appeal. Intervenor would be aggrieved 
and its interests would be adversely affected by a reversal 
or modification of the decision of the Commission com¬ 
plained of in the above-styled proceedings. 

Respectfully submitted, 

Hugh I. Webb, J. Kelley Robinson, and 
J. S. Robinson, d/b as Southeastern 
Broadcasting Company. 

By Its Attorneys, 

John C. Hayes, 

Eugene L. Burke. 

The Communications Act further provides in part: 

•‘Sec. 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public conve¬ 
nience, interest, or necessity requires, shall— 

(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be¬ 
tween stations and to carrv out the provisions of this 
Act: # * *” 

“Sec. 309. (a). If upon examination of any applica¬ 
tion for a station license * * * the Commission shall 
determine that public interest, convenience, or necessity 
would be served by the granting thereof, it shall au¬ 
thorize the issuance, * # • thereof in accordance with 
said finding.” 

The Commission’s Rules provide in part: 

“Sec. 3.22 Classes and power of Standard Broad¬ 
cast stations 

• •••••••• 


(b) Class IT station. A Class II station is a secondary 
station which operates on a clear channel (see Section 
o.JOj. 

‘‘Sec. 3.25. Clear Channels: Class I and II stations. 
—The frequencies in the following tabulations are de¬ 
signated as Clear Channels and assigned for use bv the 
classes of stations given: 

(a) To each of the channels below there will be as¬ 
signed one Class I station and there may be assigned 
one or more Class II stations operating limited time or 
daytime only: # * * 760 kiloevcles * * V’ 







